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[ Filed November 18, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled August 28, 1958, Sworn in on September 2, 1958 





The United States of America : Criminal No. 1071 -58 
v. Grand Jury No. 1342-58 


Edward L. Martin : wee 
Leonard G. Copeland : Vio. 22 D.C.C.'1501, 1502, 
1505 | 
[ INDICTMENT] 26 U.S.C. 7262 


The Grand Jury charges: | 

Continuously during the period from about September 22, 1958, 
to about October 6, 1958, within the District of Columbia, Edward L. 
Martin and Leonard G. Copeland were concerned as owners, agents 
and clerks, and in other ways, in managing, carrying on and promoting 
a lottery known as the numbers game. | 
SECOND COUNT: : 


On or about September 22, 1958, within the District of Columbia, 
Leonard G. Copeland sold and transferred to Jack E. Evans a chance, 
right and interest in a lottery known as the numbers game. 

THIRD COUNT: | 

On or about September 24, 1958, within the District of Columbia, 

Leonard G. Copeland sold and transferred to Jack E. Evans a chance, 


right and interest in a lottery known as the numbers game. 
FOURTH COUNT: | 
On or about September 25, 1958, within the District of Columbia, 
Edward L. Martin and Leonard G. Copeland sold and transferred to 
Jack E. Evans a chance, right and interest in a lottery known as the 
numbers game. 
FIFTH COUNT: 
On or about September 26, 1958, within the District of Columbia, 
Leonard G. Copeland sold and transferred to Jack E. Evans a chance, 
right and interest in a lottery known as the numbers game. 








SIXTH COUNT: 

On or about September 27, 1958, within the District of Columbia, 
Leonard G. Copeland sold and transferred to Jack E. Evans a chance, 
right and interest in a lottery known as the numbers game. 

SEVENTH COUNT: 

On or about September 29, 1958, within the District of Columbia, 
Leonard G. Copeland sold and transferred to Jack E. Evans a chance, 
right and interest in a lottery known as the numbers game. 

EIGHTH COUNT: 

Continuously during the period from about September 22, 1958, 
to about October 6, 1958, within the District of Columbia, Leonard G. 
Copeland did knowingly, as lessee, agent, operator and occupant, main- 
tain, aid and permit the maintaining of a gambling premises located at 
3539 Sixth Street, Northwest. 

NINTH COUNT: 

On or about October 6, 1958, within the District of Columbia, 
Edward L. Martin knowingly had in his possession and under the control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, current and not current, used and to be used in a 
lottery known as the numbers game. 

TENTH COUNT: 

On or about October 6, 1958, within the District of Columbia, 

Leonard G. Copeland knowingly had in his possession and under his 


control notations, records, receipts, tickets, certificates, bills, slips, 


tokens, papers and writings, current and not current, used and to be 
used in a lottery known as the numbers game. 
ELEVENTH COUNT: 

Continuously during the period from about September 22, 1958, 
to about October 6, 1958, within the District of Columbia, Edward L- 
Martin was engaged in the business of accepting wagers, without having 
previously paid the special tax as required by Title 26, United States 
Code, Section 4411. 





3 
TWELFTH COUNT: : 
Continuously during the period from about September 22, 1958, 
to about October 6, 1958, within the District of Columbia,| Leonard G. 
Copeland was engaged in the business of accepting wagers without having 





previously paid the special tax as required by Title 26, United States 
Code, Section 4411. ) 


/s/ Oliver Gasch i 
Attorney of the United States in 
‘and for the District of Columbia 


A TRUE BILL: 


/s/ Frank W. Kelsey 
Foreman. 


[ Filed November 21, 1958] 
PLEA OF DEFENDANT | 
On this 21 day of November, 1958, the defendant Edward L. 





Martin, appearing in proper person and by his attorney, Samuel 

Bogorad, Esquire, being arraigned in open Court upon the indictment, 

the substance of the charge being stated to him, pleads not guilty thereto. 
By direction of ! 


Alexander Holtzoff 
Presiding Judge 
Criminal Court #3 





[ Filed May 13, 1959] | 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
December 18, 1958. 

The above-captioned cause came on for hearing of motion before 
the HONORABLE ALEXANDER HOLTZOFF, United States District 
Judge. : 

APPEARANCES: 
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On behalf of the United States: 


JOSEPH M. HANNON, ESQ. 
Assistant United States Attorney. 


On behalf of the Defendant: 


Samuel Bogorad, Esq. 
Washington, D. C. 


* * * * 


THE DEPUTY CLERK: United States vs Edward L. Martin and 
Leonard G. Copeland. 
THE COURT: You may proceed. Put on your testimony on that 


one narrow issue. As I understand it, your point is that the entry was 
made improperly ? 

MR. BOGORAD: That is right. 

THE COURT: Very well, just put on testimony on that one issue. 

MR. BOGORAD: Officer Kissner. 

Thereupon, 

ROBERT G. KISSNER 
called on behalf of the defendant, and having been duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 

By Mr. Bogorad: 

Q. Would you state your name, please? A. Robert G. Kissner. 

Q. Are you a member of the Police Department? A. Iam. 

Q. Directing your particular attention to October 6, 1958, did 
you have occasion to execute a search warrant at, I think it was the 
3500 block of 6th Street, Northwest? A. I was witha party that hada 
search warrant for that particular premises. 

Q. Who had the search warrant? A. At the time that we went 
to the premises I had the search warrant. 

Q. You had it in your possession? A. I did, sir. 

Q. Then you were executing it? A. If my memory is correct, 
I think I assigned Officer Stone to execute the warrant. 

Q. You were with Officer Stone? A. Iwas. 

Q. Were you with Officer Stone when he approached the house? 
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A. Iwas. : 
Q. Will you tell what occurred? A. When we went to 3539 - 


6th Street, Northwest, I was accompanied by Officer Stone and Officer 





Fox of the Morals Division. We went up to the premises and I knocked 
on the front door and, after a few second pause, a little boy came to the 
door and opened it. I asked him-~at that time I produced my badge and 
told him that the three of us were police officers. I asked him if his 
daddy was in and he replied he was not. I said, "Do you know where he 
is?" He said, ''Yes, he went to the hospital.” I then asked him if his 
mother was in, and he replied that she was out at work. At this time 
I informed him that we had in our possession a United States Commis- 
sioner's search warrant for the premises for violation of the 





gambling laws, and at that point we entered the premises. 

Q. Did you tell him you intended to search the premises? 
A. I did, sir. | 
Q. You say this boy was eleven years old? A. That is cor- 


rect. 





Q. What time of the day was this? A. About 3 p.m. 

MR. BOGORAD: I have no further questions, your; Honor. 

MR. HANNON: No questions, your Honor. 

THE COURT: You may step down. 

(Witness excused.) 

MR. BOGORAD: I will proceed now, if your Honor please, to 
the motion of Martin. The esential point there is that what was seized 
was seized from Martin's automobile after he was arrested on the street. 
The automobile, as I understand it, was parked fifty to a hundred feet 
away from the point of arrest at the time the officers had an arrest 
warrant for Martin. The materials seized, according to my informa- 
tion, are what I call sales books. | 

THE COURT: You mean numbers books? 

MR. BOGORAD: Pardon? | 

THE COURT: Numbers books? 

MR. BOGORAD: Well, Mr. Hannon characterized them as 





numbers books. 

THE COURT: Well, let's call them sales books, if you wish. 
I suppose they are capable of being used as sales books. 

MR. BOGORAD: I have never seen them. 

THE COURT: What is your point ? 

MR. BOGORAD: The point is, in the first place, that at the 
time of the arrest, while they might have searched the person of Mar- 
tin, they would have no right to go any further fifty to a hundred feet 
away and search his automobile. 

THE COURT: He was in the automobile? 

MR. BOGORAD: No, he was arrested on the street, if your 
Honor please. 

THE COURT: Where was the automobile? 

MR. BOGORAD: I understand it was on a parking lot fifty toa 
hundred feet away. 

THE COURT: It was his automobile ? 

MR. BOGORAD: His automobile. 

Now, the other point in connection with that is that these books 


are merely evidentiary matter under the decision in the case which 


recently came down from the Court of Appeals, Morrison against the 
United States, which quotes the Lefkowitz case, Lefkowitz against the 
United States. In Lefkowitz against the United States it was the same 
Situation; there were order books there or sales books with some slips 

torn out that had not had writing on them. Now, the Supreme 
Court of the United States in that case says those books are merely 
evidentiary, that they are inoffensive in and of themselves and conse- 
quently cannot be seized. 

THE COURT: Numbers books and numbers slips, of course, 
can be used as evidence; but they are more than evidence, they are tle 
means by which the crime is committed, and the law of search and 
seizure is to the effect that objects that constitute the means by which 
a crime is committed may be seized. 

MR. BOGORAD: Well, if your Honor please, Lefkowitz against 





United States-- 


THE COURT: This is my ruling. | 
Each case must depend upon its own facts. The Lefkowitz case 


does hold that documents which are purely evidence may not be seized, 
but the law also is that anything that is a means of committing a crime 
may be seized. And, of course, a paper may be the means of com- 
mitting a crime. For instance, if a man had written a letter saying I 
have done so and so, that would be purely evidentiary, that is not a 
means of committing a crime; but the numbers slips are the means by 
which-- | 
MR. BOGORAD: These are not numbers slips. _ 
THE COURT: The details of that, of course, I cannot determine 
on such a motion. 
I am going to hold that that ground of the motion is; not well 
founded. | 
Now, so far as searching the automobile is concerned, Mr. Han- 
non, what do you claim the facts are? | 
MR. HANNON: Your Honor, it is my understanding that at the 
time the defendant was arrested he was driving the car. I don't know 
this to be so, your Honor. I had this case set down for conference 
with my officers for December 22; I haven't had an saul to dis- 
cuss it withthem. The arresting officer is here. i 
THE COURT: Does either one of you gentlemen want to call 
him ? 
MR. BOGORAD: I would like to call him. 
THE COURT: Very well. 
Thereupon, 
JAMES THOMAS, JR. | 
called on behalf of the defendant, and having been duly sworn, was exa- 
mined and testified as follows: i 
DIRECT EXAMINATION : 
By Mr. Bogorad: 
Q. Will you state your name, please? A. James Thomas, Jr., 
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assigned to the Morals Division, Metropolitan Police Department. 

Q. Directing your particular attention to October 6, 1958, did 

you have occasion to arrest an Edward L. Martin? A. I did. 

Q. Did you have an arrest warrant for him? A. I did. 

Q. Where did you arrest him? A. [I think that's about the 
2200 block of 8th Street, Northwest. 

Q. That was on the street? A. That's correct. 

Q. Did you have occasion to go to his automobile and search it? 
A. I did. 

Q. Where was the automobile? A. Parked in a driveway in the 
2200 block of 8th Street, Northwest. 

Q. About how far away was that from the spot where you ar- 
rested Martin? A. The distance from here to the wall. (Indicating) 

THE COURT: Can we agree upon the distance--you mean from 
the witness stand to the wall of this courtroom? 

THE WITNESS: That's correct. 

By Mr. Bogorad: 

Q. I have one other question. When you arrested Martin was 


he coming out of an apartment house? A. He was coming on the 


street, but he was on his way from this apartment. He drove the jeep 
11 up, parked the jeep, went in this apartment. When he came 
back out, I arrested him. 
THE COURT: You saw him park the car and go to the house? 
THE WITNESS: That's correct. 
THE COURT: How long was he in the house? 
THE WITNESS: About I'd say three to five minutes. 
MR. BOGORAD: That's all. 
MR. HANNON: I have no questions. 
THE COURT: You may step down. 
(Witness excused. ) 
MR. BOGORAD: If your Honor please, I think it's entirely unjus- 
tified to arrest a person on the street and then go from there to his 
automobile or to his house and search that automobile. 
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THE COURT: He did not go to his house; he went to the automo- 

bile. There is a big difference in the law as to searching)a person's 

dwelling, which is his castle, and searching an automobile, which can 





be started and moved on in very little time one hundred or two hundred 


miles away. 

_ MR. BOGORAD: If your Honor please, that brings us right back 

to McDonald against United States. 
THE COURT: It also brings us back to the Carroll case. 

12 MR. BOGORAD: The Carroll case involved a moving automo- 

bile. : 





| 

THE COURT: Well, a car parked for three or five minutes is 
no different, so far as the right to search is concerned, than a moving 
car. i 

No, I am going to deny the motion. | 

MR. BOGORAD: If your Honor please, for the sake of the 
record I advance the same points in Martin's case as in Copeland's 
case in connection with the issuance of the search warrant. 

THE COURT: Yes, I understand that that inures to both defend- 
ants. : 

MR. BOGORAD: That the Commissioner acted improperly in 
reference to the United States Attorney's oath. 


THE COURT: Motion denied. 
* * 





UNITED STATES OF AMERICA: 
vs * Criminal No. 1071-58 
EDWARD L. MARTIN, :; : 
Defendant. ! 
Washington, D. C, 
Tuesday, January 20, 1959. 
The above-entitled case came on for trial at 2 o'clock p.m., 
Tuesday, January 20, 1959, in the United States District Court for tle 


District of Columbia, in the Courthouse, at Washington, D.C. 
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BEFORE 
HONORABLE RICHMOND B. KEECH, Judge of the United States 
District Court for the District of Columbia, and a jury. 
APPEARANCES: 


JOSEPH HANNON, Esquire, Assistant United States Attorney, 
on behalf of the United States; and 


SAMUEL BOGORAD, Esquire, on behalf of the defendant. 

ae * * * 

THE COURT: Mr. Bogorad. 

MR. BOGORAD: We waive the opening statement, Your Honor. 

THE COURT: Very well. 

MR. BOGORAD: May we approach the bench, sir? 

THE COURT: Yes, sir. 

(Thereupon counsel approached the bench, and the following 
occurred: ) 

MR. BOGORAD: I made a motion to suppress in this case, and 
I don’t know, Your Honor, what procedure you follow, and I renew the 


motion for the purpose of the record at this time, and I also object to 


the evidence as it is offered. 

THE COURT: All right, sir. You are protecting your record. 

MR. BOGORAD: All right, sir. 

THE COURT: And you are moving to suppress for the record. 

MR. BOGORAD: Iam moving to suppress the sales books--that 
I cali sales books and Mr. Hannon calls numbers books. 

THE COURT: Very well, sir. 

MR. BOGORAD: That motion is overruled? 

THE COURT: Yes, sir. I will not sit as a court of appeals in 
this matter. 

(Thereupon counsel resumed their places in the courtroom and 
the following occurred: ) 

MR. HANNON: I will call Officer Evans. 

Thereupon 

JACK E. EVANS 

was called as a witness by the United States and, being first duly sworn, 
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was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. HANNON: 3 
Q. Officer Evans, will you tell us, sir, your name, your posi- 


tion, and your duty assignment as of today? A. Jack E. Evans, 
assigned to the Morals Division of the Metropolitan Police Department. 

Q. Of the District of Columbia? A. Yes, sir. — 

Q. Now, Officer Evans, during the period of September 22, 
1958, on through and including October 6, 1958, were you then a mem- 
ber of the Metropolitan Police Department? A. Iwas, sir. 

Q. In what capacity were you serving the Metropolitan Police 
Department? A. I was serving as an undercover officer with the 
Gambling Squad, sir. : 

Q. Now, Officer Evans, I direct your attention to the premises 
located at 3539 Sixth Street, Northwest, here in the District of Colum- 
bia, and ask you whether you ever had occasion to go there. A. Yes, 
sir, I did. ! 

Q. When was the first time you went there? A. On Monday, 
September 22nd, 1958. 

Q. Now, when you went there on Monday, september 22, 1958, 
what time did you get there? A. It was about 1:20 p.m., ‘sir. 

Q. What did you do when you got there? A. I was-- 

MR. BOGORAD: Objection, Your Honor. I think he will have 
to show some connection between this testimony and this particular 
defendant , first. 

THE COURT: I will receive it, subject toa motion to strike 
and connecting it up. | 

MR. BOGORAD: Very well, sir. 

THE COURT: I think he has got to do it piecemeal 

BY MR. HANNON: 

Q. On September 22, when you went to the premises, what did 
you do at that time? A. I was admitted to the inside by Mr. Leonard 
G. Copeland, and I gave Mr. Copeland a sheet of paper bearing nine 





12 
different numbers bets. 

Q. What is a numbers bet? A. Well, it was a bet on some 
number which comes from the races. 

MR. BOGORAD: Objection, Your Honor. He is not qualified. 

MR. HANNON: He should know what he bet, Your Honor. He 
said he made nine different numbers bets. I ask him what the numbers 
bet was. 

THE COURT: Let us find out what he actually did. Isn't that 
better? 

MR. HANNON: Yes, sir. 

BY MR. HANNON: 

Q. Well, do you remember the number of bets you bet, and how 
much they were? A. I have them listed, sir, if I can look at my 
notes. 

Q. Without referring to your notes, you are not able to tell us 
what they are? A. No, sir. 

BY THE COURT: 


Q. These are pieces of paper or memoranda which you yourself 


made contemporaneous with this? A. It is, Your Honor. 

THE COURT: All right, sir. 

BY MR. HANNON: 

Q. Tell us the bets that you placed with Mr. Copeland on 
September 22nd at the premises. A. Well, sir, those bets were Nos. 
722 for 15 cents; 325, 25 cents; 606, 20 cents; 549, 25 cents; 672, 25 
cents; 215, 25 cents; 603, 25 cents; 709, 10 cents; 246, 30 cents. 

Q. How much did the bets aggregate in all, sir? A. Two dol- 
lars, sir. 

Q. Now, tell us how you made those bets or placed them with 
Mr. Copeland? A. I gave him the slip of paper, and he checked it 
and went over to a table on which there were several numbers slips 
bearing numbers, and several unused numbers books, and he took a 

«clean numbers slip and wrote out a copy of these numbers from.reading 
16 from my paper. 
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Q. Will you tell us whether or not you paid Mr. Copeland any- 
thing after you gave him the numbers bet? A. Yes, sir, Idid. He 
told me that the cost was two dollars after he totaled it up, and I paid 
him. | 





Q. You gave him two dollars? A. Yes, sir. : 

Q. Where did you get the two dollars? A. From)the MPPD 
funds, sir, funds of the Metropolitan Police Department. 

Q. After Mr. Copeland accepted your bets, what did you do? 
A. Well, I looked around the room, as I said, and I left the premises. 


Q. Did you have occasion to go back to Mr. Copeland's premi- 
ses again, sir? A. I did, sir, the next day. i 
Q. What was the next time? Tuesday, the following day, did 
you say? A. Yes, sir. : 
Q. What transpired between you and Mr. Copeland at that time ? 
A. That was on September 23rd, about 1:45 p.m. 
I knocked at the door and was admitted by Mr. Copeland, who 
told me: Iam sorry; you are too late; the pickup man just went out the 
17 back. : 
He said: Wait, I will see if I can catch him. 
And he made an attempt to see if he could catch him, and he 
returned and said he couldn't. ! 
Well, about this time, he began to make suggestions to me con- 
cerning my turning in the numbers work. ! 
Q. Don't tell us what he told you, but you listened to this con- 
versation, did you? A. I did. : 
Q. How long did you stay there at this time? A. It wasn't 
over 10 minutes, sir. 
Q. And you left? A. Yes, sir. ! 
Q. Did you have occasion to return to the premises again at 
3539 Sixth Street, Northwest, where Mr. Copeland was? A. Yes, sir. 
@. When did you go back next? A. It was the 24th, the next 
day, sir. | 
Q. What happened on the 24th of September? A. On this day, 
sir, I went in, and Mr. Copeland admitted me, and I placed bets with 
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him totaling $3.45. 
Q. Do you remember what those bets were? A. Well, I have 


the duplicates here, sir. 
Q. Without looking at that duplicate slip, you cannot tell us ? 
A. No, sir; it is quite a number of slips. 
Q. All right. Will you look at the slips, sir, and tell us what 
bets you placed on September 24th? A. Among these bets, there 


were some having to do with single digit plays, called single action. 

Q. You made a single action bet? A. Yes, sir, I did. 

Q. What is a single action bet? A. That is where you may bet 
on either one of the three digits, sir. 

Q. When the number comes out, is it a three-digit number 
that comes out? A. Yes, sir. 

Q. Ina single action bet, you can either bet what the first 
number will be, or the second number, or the third number? A. It is 
most commonly the first or the second, sir. 

Q. So you made single action bets? What were they? A. Well, 
the first was on the first digit, for No. 1, for 50 cents. 

Q. You bet No. 1 would be the first number for 50 cents ? 

A. That is right, sir. 

The second bet was for the first digit to be No. 5, at also 50 
cents. 

The third bet was for the first digit to be No. 8, and also for 

50 cents. 

Another bet of that day included, 2, 4, 6, for one dollar. 

There was 719 for 30 cents; 325, 10 cents; 804, 10 cents; 603, 
10 cents; 901, 15 cents; 923, 10 cents. 

And further, 672, 15 cents; 503, 20 cents. 

And another single action bet, on the first two digits, 50 for 25 
cents. 

Q. Did Mr. Copeland accept these bets from you, sir? A. He 
did, sir. 

Q. Did you pay him for them? A. Yes, sir, I did. 
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Q. How much money did you pay him? A. The total--this was 
the 24th, sir, that was $3.45, all told. ! 

Q. What time did you go to the premises on that day? A. It 
was about 1:30, sir. 

Q. What time did you leave the premises? A. Just a few 
minutes later; about 1:45, I guess. | 

Q. When you left Mr. Copeland's premises on September 24th, 
what did you do? A. I joined Officer T. J. Thomas outside, and we 
took a position near the rear of Mr. Copeland's house, 3539 Sixth 
Street, and about 1:50 p.m. we saw Edward Leo Martin enter the rear 
of this house. 

Q. Now, who is Edward Leo Martin? Do you see him here 2 
A. Yes, sir, he is the gentleman seated at the defendant's table. 

MR. HANNON: May the record show he has identified the de- 
fendant, Your Honor? | ‘ 

THE COURT: Yes, sir. | 

BY MR. HANNON: 

Q. You saw Mr. Martin enter Mr. Copeland's premises from 
the rear? A. Yes, sir, I did. 

Q. Do you know how long he was inside Mr. Conant premi- 
ses? A. Yes, sir, I do. 








Q. How long was he inthere? A. He came out at 2 o'clock, 
almost on the dot. ! 


Q. How long was he inside? A. About ten minutes, sir. 

Q. Did you notice anything unusual about bim, or any difference 
between his appearance when he went in from when he went out ? 
A. Yes, sir. There were several visible bulges inhis pockets, mainly 
shirt pockets. | 

Q. His shirt pocket bulged when he came out? A. Yes, sir. 

Q. What did you do then, sir? A. I beg your pardon? 

Q. What did you do after that? A. We ere our obser- 
vation on that day, sir, at this point. 

Q. Now, did you have occasion again to return to Mr. Copeland's 
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premises, 3539 Sixth Street, Northwest? A. Yes, sir. 

Q. When was that, officer? A. That was on the 25th, sir. 

Q. What time did you get there on the 25th of September ? 
A. About 1:35 p.m. 

Q. All right. Now, did you go in the premises? A. Yes, sir, 
I did. 

Q. Who admitted you? A. Mr. Edward Leo Martin, sir. 

Q. Are these the same premises that were occupied by 
Mr. Copeland on the days previous that you told us about? A. That is 
right. 

Q. When you say Edward Leo Martin, do you mean this defend- 
ant? A. Yes, sir. 

Q. What happened after the defendant Martin admitted you to 
Mr. Copeland's premises? A. I gave him a package bearing nine 

22 different numbers--rather, eleven numbers slips. 

Q. Who did you give the package to? A. Mr. Martin. 

Q. What did he do when you gave him the package? A. He 
began to check them. 

About this time Mr. Copeland reentered the premises, and he 
picked up a numbers book from the table and jotted down two different 
numbers bets, which he said is something he picked up down the street. 

Then he recorded my numbers bets--not my numbers--after he 
recorded the other two bets, Mr. Copeland--Mr. Martin, rather,told 
Mr. Copeland, that I always take his work in with yours. 

To which Mr. Copeland replied: All right, and he then told 
Mr. Copeland that I owed him $4.10, plus 25 cents, which was to cor- 
rect a previous day's transaction. 

Q. Martin told Copeland that you owed Copeland $4.25 for that 
day's work? A. The total was $4.35, sir. 

Q. And 25 cents for the previous day's work? A. That is 
right; that was included. 

BY THE COURT: 


Q. I understood you to say that your bets for that day aggregated 
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$4.10? A. That is right, sir. 
23 Q. But you also were charged 25 cents for a preceding day ? 
A. That is right, Your Honor. | 

BY MR. HANNON: ! 

Q. But the aggregate bets for that day, $4.10, were turned 
over to Martin? A. I gave the money to Mr. Copeland, sir. 

Q. You gave the money to Copeland? A. Yes, sir. 

Q. But it was Martin that told Mr. Copeland how much money 
that your aggregate bets cameto? A. That is right, sir. 

Q. Now, after this work was turned over to the defendant Mar- 
tin, what if anything did he do with it? A. Well, Mr. Copeland gave 
him other numbers HeOvEs which he placed along with mine in his 
pocket. : 

Q. In which pocket? A. This was in his shirt pocket, sir. 
Q. Then what did he do? A. He left through the rear door 
with visible bulges in his pockets. | 

Q. And is this the same door, sir, that you had seen him on 
previous occasions go in Mr. Copeland's premises? A. It was, sir, 
yes; the same rear door. | 

24 Q. Did you have occasion to go back to Mr. Copeland's premi- 
ses again, sir? A. Yes, sir. 

Q. When was this? A. This was the next day, sir. 

Q. September 26th? A. September 26th, yes, sir. 

Q. What transpired at that time, on September 26th? A. On 
this date, I was admitted again by Mr. Copeland. This was about 
12:25. | 

I placed several bets with him. I forget the total. I have them 
here in my records. 

Q. Well, Officer, let me go back. 

The bets that you placed, or that the defendant Martin took from 
you on September 25th, do you remember what they are? A. Yes, 
sir, Ido. I have them in my records here, sir. | 

Q. Tell us what they are, by referring to your lists, if you 
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don't remember them otherwise. A. I don't, sir. 

Q. Tell us, then. A. On Thursday, the 25th, the bets were: 

578, 45 cents; 421, 15 cents; 807, 20 cents; 

208, 15 cents; 807, 50 cents; 194, 10 cents; 941, 15 cents; 

25 601, 25 cents; 637, 15 cents; 721, 10 cents; 549, 30 cents; 

249, 25 cents; 

549, 10 cents; 606, 10 cents; 506, 10 cents; 617, 10 cents; 912, 
10 cents; 

427, 25 cents; 420, 5 cents; 204, 5 cents; 246, 50 cents. 

Q. That is the September 25 bets that you placed with the 
defendant Martin? A. That is right. 

Q. You were telling us bets you placed on September 26th 
with Mr. Copeland; what were they? A. I also have them here, if I 
may consult my records. The bets on the 26th of September were: 

246, 75 cents; 

Two single-action bets, No. 1 was, the first digit was 6, 50 
cents; The No. 2 bet was the second digit for No. 4, 25 cents. 

832, 10 cents; 715, 10 cents; 615, 10 cents; 815, 15 cents; 

496, 25 cents; 347, 10 cents; 208, 10 cents; 3-1-11, a combina- 
tion for ten cents. 

621, 15 cents; 419, 10 cents; 325, 10 cents; 542, 10 cents; 

217, 10 cents; 213, 10 cents; 601, 5 cents; 893, 10 cents; 

493, 10 cents; 602, 20 cents; 

210, 10 cents; 172, 20 cents; 623, 15 cents; and 829, 25 cents. 

Q. After you placed those bets with Mr. Copeland, what did 
he do? A. Well, on this day, he placed them among other slips, 
which were located on the table in this room, sir. 

Q. Did you see the other slips? A. I did, sir. 

Q. Did they contain any notations of any kind? A. Yes, sir, 
they contained numbers bets. 

Q. Now, Officer Evans, let me ask you this: Did you ever 
represent to the defendant Martin whether you were placing these bets 
as your own personal bets, or whether you were placing them on behalf 
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of other people? A. I represented myself as a numbers writer, sir. 


Q. So that Martin at the time that these slips were accepted, 
when you saw him on September 25th, thought you were a numbers 
writer? A. That is right. , 

MR. BOGORAD: Objection, Your Honor, to what somebody else 
might have thought. 

THE COURT: Yes, you will ignore what he thought. 

But you did tell him that you were--did you tell him that you 


were doing it for someone else ? | 
27 THE WITNESS: I had previously, sir, told Mr. ee 

THE COURT: All right. : 

BY MR. HANNON: 

Q. Now, did you pay anybody for your numbers bet ? 

THE COURT: Excuse me, Mr. Hannon. 

Did I understand you to say that you had represented to Mr. 
Copeland that you were a numbers writer ? | 

THE WITNESS: That is right, Your Honor. 

THE COURT: AU right, sir. 

BY MR. HANNON: | 

Q. Did you pay somebody for the numbers bets that you had 
placed on September 26th with Mr. Copeland? A. Yes. 

Q. Who did you pay? A. Mr. Copeland. ! 

Q. How much money did you pay him? A. I ma have to con- 





sult my records in order to say that, sir. 
Q. All right, if you needto, goahead. A. On September 26th, 
sir, the amount was $4.75. ! 
Q. And you paid that amount of money to whom? A. To Mr. 
Copeland. 
Q. Did you return to the premises again on the following day, 
September 27, 1958? A. I did. 
28 Q. What time of day was that? A. That was about 11:30, the 
first time, sir. ! 
BY THE COURT: 
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Q. A.M., sir? Inthe morning? A. 11:30a.m., Your Honor. 

BY MR. HANNON: 

Q. You went in the premises? A. Yes, sir. 

Q. What transpired after you went inthere? A. I have just 
about exhausted my memory on these points, sir. If I may consult my 
notes I can give you a good answer on that. 

BY THE COURT: 

Q. Are these your own notes? A. They are, sir. 

THE COURT: All right. 

THE WITNESS: I am ready, sir. 

BY MR. HANNON: 

Q. All right. Tell us, after you went into the premises at 
3539 Sixth Street, Northwest, in the District of Columbia, did you see 
Mr. Copeland? A. I did, sir. 

Q. What transpired between you and Mr. Copeland at that time? 

29 A. On that day, sir, I placed a numbers bet with him--several 
numbers bets. 

Q. What were they, andfor how much? A. They were on the 
27th. They were--the total was $3.60. 

Q. Tell'us what the bets were, sir. A. Yes, sir. The bets 
were as follows: 

246, one dollar; 208, 40 cents; 708, 20 cents; 

709, 30 cents; 648, 20 cents; 519, 10 cents, 486, 20 cents; 
582, 10 cents; 301, 5 cents; 747 in combination for 10 cents; 

403, 10 cents; 631, 10 cents; 601, 10 cents; 

145, 10 cents; 483, 10 cents; 741, 20 cents; and 307, 5 cents. 

Q. Did you pay anybody for these bets, sir? A. I did. 

Q. To whom did you give money? A. I paid Mr. Copeland. 

Q. How long were you in the premises on this occasion? 

A. Not more than 10 minutes, sir. 

Q. When did you leave the premises? A. It was about 11:40, 
sir. 

Q. After you left the premises, what did you do at that time? 
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A. I returned about, aeounde: 40 or 1:45, sir. 
30 Q. Was there anybody with you? A. No, sir, 11 was alone. 

Q. Now, you returned where? A. To the vicinity of 3935 
Sixth Street, Northwest, in the District of Columbia. : 

Q. When you returned to that vicinity, what did you do? A. I 
took a position near the rear of Mr. Copeland's house. | 

Q. Did there come a time that you saw anybody, sir? A. I 
did, sir. : 

Q. Who did you see, and what time? A. cs 1: 50 p.m., I 
saw Mr. Edward Leo Martin. 

Q. Where was he when you saw him? A. Coming out of the 
rear of this house, sir, 3539 Sixth Street, Northwest. 

Q. Mr. Copeland's house? A. Yes, sir. 

Q. Did you notice anything unusual about his appearance ? 
A. Bulging pockets, sir. 

Q. Which pockets bulged? A. His shirt rocmatts sir. 

Q. Officer Evans, did you have occasion to go back to Mr. 
Copeland's premises, 3539 Sixth Street, Northwest? A. : Yes, sir, I 

31 did. | 

Q. When was that? A. That was on September 29th, sir. 

Q. What time did you get there? A. MaylI consult my notes 
on that point, sir? 

Q. Yes, sir, with the Court's permission. 

THE COURT: Yes, sir. 

They are your own notes ? 

THE WITNESS: Yes, sir, Your Honor, they are, sir. 

Iam ready, sir. 

BY MR. HANNON: 

Q. All right, Officer. At the time you went in the premises 
on September 29th, tell us what transpired. A. It was about 1:30 


p.m., sir, andI went in, and Mr. Martin was there when I arrived. 
Q. Was Mr. Copelandthere? A. Yes, sir. Mr. Copeland 
admitted me to the premises. | 
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I placed bets with Mr. Copeland on that date for a total of 


$4.05. 

Q. Will you tell us the bets that you placed with Mr. Copeland 
for $4.05? A. I will, sir. 

The bets were as follows: That is 819, one dollar; 521, 20 
cents; 719, 10 cents; 601, 15 cents; 761, 10 cents; 

812, 10 cents; 854, 20 cents; 832, 5 cents; 506, 40 cents; 208, 

30 cents; 241, 10 cents; 311, 10 cents; 

426, 10 cents; 826, 50 cents; 312, 10 cents; 

440, 25 cents; 441, 5 cents; 642, 5 cents; 724, 5 cents; 493, 
25 cents; 325, 15 cents. 

Q. Who took these bets from you? A. Mr. Copeland took them 
on that day. 

Q. Who did you pay the $4.05 to? A. To Mr. Copeland, sir. 

Q. After you paid Mr. Copeland $4.05, what if anything hap- 
pened? A. Mr. Copeland gave these slips, along with others which 
were on the table, to Mr. Edward Leo Martin. 

Q. Did you see the slips that were on the table that Mr. Cope- 
land gave Mr. Martin? 

MR, BOGORAD: I object. 

THE COURT: What is the objection? 

MR. BOGORAD: I will withdraw it. 

BY MR. HANNON: 

Q. The slips on the table that you say Mr. Copeland picked 
up-- 

THE COURT: I think he said he gave these slips--meaning your 
slips, sir, and those on the table to the defendant Martin? 

THE WITNESS: That is right. 

BY MR. HANNON: 

Q. Now, the slips that were on the table before Copeland 
picked them up, before he gave them to Martin, did you see them? 
A. Yes. 

Q@. Were there any notations on the slips, sir? A. Yes, there 
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were, sir. 
Q. What kind? A. Numbers bets. 
Q. Well, after your numbers work and the other numbers work 
was given to Martin, what did he do withthem? A. He placed it in his 
pocket and left through the rear entrance, sir. ! 
Q. What pocket did he put it in? A. One of his shirt pockets, 





sir. 
Q. Now, Officer Evans, did there come a time that you applied 
for and received an arrest warrant for the defendant Edward L. Martin? 
A. Yes, sir, there did, sir. : 
Q. Did there come a time that you placed him under arrest? 
A. Yes, sir, there was. : 
Q. Who was with you at the time he was placed under arrest ? 
A. It was Officer Thomas, Sir. 
34 Q. When was it that you arrested him, and —— was he at the 
time? A. This was, to the best of my recollection, about the 13th-- 


no, about the 6th of October. He was about the 2200 cae of Eighth 
Street, Northwest. | 





Q. At the time you saw him was he walking or riding » or what 
was he doing? A. When we first saw him, sir, he was riding. 

Q. Inwhat? A. In his personal car; that is listed to him. 

Q. What did he do? A. He drove to Eighth Street, parked, 
came out, entered an apartment, and as he came out he stood on the 
steps a few minutes, and began walking back in the direction of his 
car, and at this time I arrested him. 

Q@. He walked back in the direction of the car that you saw him 
get out of? A. Yes. 

Q. And you placed him under arrest at that time 2 A. Yes, sir. 

Q. After you placed him under arrest, what else did you do? 





A. The car was searched. 
MR. BOGORAD: If Your Honor please, I object to this. 
THE COURT: For the reasons that you have previously stated 
sir? | 
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MR. BOGORAD: And another reason. 

THE COURT: Come to the bench, please. 

(Thereupon counsel approached the bench and the following 
occurred) 

MR. BOGORAD: The other reason is that apparently this 
defendant was followed by this police officer with the intention of wait- 
ing until a time suitable to the police officer would arrive, when they 
could arrest him. 3 

In other words, they could have arrested him long before, but 
they delayed their arrest of him in order to satisfy their purpose, of 
what they thought they might find if they delayed the arrest. 

They permitted the defendant to go into this apartment house, 
apparently thinking that when he came out he would have some incrimi- 
nating evidence. 

Now, it says in the McNab against United States case that such 
procedure is illegal, and the arrest would be illegal. They are delay- 
ing the arrest until it suits the officer's particular fancy, or until they 
think the defendant will have some incriminating evidence on him. 

THE COURT: May lIask you: Wasn't McNab different ? 

Didn't they wait for him to go in and then entered the apartment ? 

MR, BOGORAD: Yes, but the purpose is the same. The purpose 

of delaying the arrest is until they think they are going to find 
something incriminating. 

THE COURT: I will hold it inapplicable here. You are pro- 
tected on the record. 

I think I am correct in the McNab case that they waited for him 
to go in, and then they went in there. 

MR. HANNON: They used that gimmick to go in there. 

MR. BOGORAD: Iam raising the same point with reference 
to the motion and all the exhibits. 

THE COURT: All right, sir. 

(Thereupon counsel resumed their places in the courtroom and 
the following occurred:) 
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THE COURT: I am not sure, Mr. Hannon, that you got an 


answer to the question which was put. 
Did you search the car, officer? 
THE WITNESS: Yes, sir. 
BY THE COURT: 
Q. When you saw the car who was init? A. Nobody was in it. 
Oh, at the time, you mean? ! 
Q. When you first saw the defendant that day, on Eighth Street, 
I think you said he parked the car? A. Yes, Sir. 
Q. Was anybody in the car at that time? A. At the time we 
searched it, sir? | 
37 Q. No, sir. When you first saw the defendant? I understood 





you to say on Eighth Street? A. Yes, sir. : 
Q. He drove upinacar? A. Yes, sir, he was in the car. 
Q. Was anybody in the car with him then? A. No, Your Honor. 
Q. Did you see anybody in the car, other than the defendant ? 
A. No, sir, I didn't. | 
MR. HANNON: May I have the contents of this bag marked 
Government Exhibit 1 for identification ? 
THE COURT: The bag and contents, sir? 
MR, HANNON: Yes, if the Court please. 
THE COURT: All right; mark it, Mr. Clerk. 


(The article was marked Government 
Exhibit No. 1 for identification) 


BY MR. HANNON: 

Q. Officer, I will hand you what has been marked Government 
Exhibit 1 for identification. I will ask you to examine it and the con- 
tents, the bag and the contents. ! 

Are you able to identify the bag and the contents, otticer Evans? 
A. No, sir, not exactly. | 

Q. What does that mean, no, sir, not exactly? A. All I 
know is that there was 13 numbers slips, and my search was somewhat 

preliminary. : 

It was probably removed by another officer. 
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Q. There were 13 numbers books, is that what you meant? 
A. Yes, that is right, sir. 

Q. Removed from where? A. They were in a sort of bag, well, 
on the front seat, a brown bag. 

Q. Of the car that the defendant Martin got out of? A. That is 
right. 

Q. The books and the bag, were they like the books and the bag 
you see before you, sir? A. They were, sir. 

MR. HANNON: I will tie them in later, Your Honor. 

THE COURT: All right. 

MR. HANNON: That completes the Government's questioning of 
this witness, Your Honor. 

THE COURT: Mr. Bogorad. 

MR. BOGORAD: Your Honor, I renew my motion to strike 
directed to the fact that this witness is not competent to testify as to 
what are numbers bets, and numbers slips, and numbers books. 

I also renew my motion to strike as to his testimony prior to 


any actual contact with Martin; and subsequent times when there was no 
contact with Martin; and all the testimony as to his contact with the 


39 defendant Copeland would not be binding on the defendant Martin. 
THE COURT: I will deny your motion, sir. This is not only the 
actual placing of individual bets, but this is an indictment in which this 
defendant, Edward L. Martin, is particularly charged, and charges 
concerned as owners, agents, and clerks, and in other ways, in 
managing, carrying on, and promoting a lottery. 

MR. BOGORAD: I am directing my remarks, Your Honor, to 
that testimony which is prior to any contact with the defendant Martin; 
and secondly, that the testimony as to the defendant Copeland is not 
within the hearing of or in the presence of the defendant Martin, and 
subsequent thereto. 

THE COURT: I will deny your motion. I think this is part of 
the lottery, and if this man should be found by the jury to be aiding and 
carrying on and promoting a lottery, I think it would be applicable to 
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him. 
Ladies and gentlemen, I make no statement. Iam — as 
a matter of law. | 
It is for you to determine the facts in this case. I have nothing 
to do with that. That is your function. I am only passing ‘ on the ad- 
missibility of evidence at this time. 
CROSS EXAMINATION 
BY MR. BOGORAD: 
Q. Now, you say you first saw Mr. Martin apparently on 
September 24th; is that right? A. That is right, sir. 
Q. And you referred at that time to what you call visible bulges 
in his pockets; is that right? A. That is right, sir. | 
Q. Now, how many slips created this bulge, if you know ? 





A. Ihave no idea, sir. 
Q. Well, how many slips did you bring Mr. Copeland? 
A. Mine was on an average from 10 to15, sir. 
Q. Slips of paper? A. Yes, sir. 
Q@. Andthey were put in this pocket here? A. well, one of 
the shirt pockets, sir. ! 
Q. One ofthem? A. Yes, sir. | 
Q. Did Mr. Martin have a coat on? A. The first time I saw 
him, he didn't. | 
Q. Well, did you notice whether there were any bulges in any 
of his pockets prior to his entering the house? A. I don't recall, sir. 
Q. You didn't observe him entering the house? A, No, sir, 
there were several people on the street. We picked the one that 
entered this place, that came up. 
Q. But you did observe that there was a pocket bale at that 
time? A. As he came out, sir? 
41 Q. As he went in? A. No, I didn't. 
BY THE COURT: | 
Q. Are you saying that you did not observe to determine whether 


they were or were not, or they were not bulging, or were bulging ? 








28 
A. Well, we tried, Your Honor. 

Q. Not what you tried. Only what you saw. A. Well, when he 
came in, actually, his back was towards us. He was going from our 
position. 

BY MR. BOGORAD: 

Q. So you don't know, as a matter of fact, whether or not the 
bulge was already there in his pocket? A. That is right, sir, I don't. 

Q. And you say that the matter of eight or ten slips creates 
a bulge? A. No, sir, I didn't say that. 

Q. Well, how would you notice a bulge? How big a bulge? 

A. Well, it is obvious that there is something in the pocket, sir. It 
is not going along the normal lines of an empty pocket. 

Q. Could it have been a pack of cigarettes? A. I don't know 
what it could have been, sir. 

42 Q. You don't know what it could have been? A. No, sir. 

Q. Could it have been a package of cigarettes? It could have 
been a wallet or anything? A. It could have been, sir. 

Q. You testified on September 25th, I believe it was, as to the 
same bulges? A. Yes, sir. 

Q. On that date did you observe him entering the premises? 
A. On the 25th? 

Q. Yes. A. Onthe 25th, he admitted me to the premises. 

Q. Did you see him with a bulge in his pocket? A. After he, 
when he, about the time he got ready to leave, yes, sir. 

Q. When he got ready to leave, then you saw the bulge? A. Yes, 
sir, I paid particular attention. 

Q. But you didn't notice whether there was a bulge in his pocket 
prior to that, did you? A. No, sir, I didn't. 

Q. Now, this bulge in the pocket business, that is a customary 
phrase that the police use, isn't it? A. It is used quite often, sir. 

Q. In other words, the purpose of referring to a bulge is to 

43 indicate that the cause of this possible bulge, thata man may 
be carrying numbers slips? Is that the purpose of that bulge remark? 
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That he may be. I suppose so, sir. I am not certain. : 
Q. In other words, that word "bulge" is frequently used? 
A. Yes, sir. 
Q. Now do you call this a bulge in my pocket? A.’ i I could 
see it from another angle, sir, I could answer that. i 
Q. Is that a bulge? A. Turn to the side, sir. 
I would not say so. 
Q. You would not say it is a bulge? A. No. | 
Q. In other words, this box of cigarettes does not; create a 
bulge? A. Not from the outside there, sir. | 
MR. HANNON: May the jury see the cigarettes, Your Honor ? 
It is a rather flat pack. 
THE COURT: Yes, they may. 
BY MR. BOGORAD: | 
Q. Now, these three and four dollars worth of numbers slips 
that you allegedly gave to Mr. Copeland, would it be as much as ten 
slips? A. Yes, sir, as much as ten, as many as ten. 
Q. Do you have any pieces of paper that represent anything like 
that? A. Yes, I have duplicates of the slips which I turned in. 
Q. And you Say that this many slips creates a bulge? A. No, 
sir, I didn't say that. 
Q. Well, what did create this alleged bulge? A. The bulge 
was in the pocket, sir; I don't know; except on those so which I saw 








him place numbers slips in the pocket. 
Q. Well, whether there was a bulge there or not i more or 
less a matter of opinion, then; is that right? A. I wouldn't say so, 


sir. 





Q. Well, you don't say that those slips create a bulge? 
A. Well, perhaps this is not enough. 
Q. Well, what did create this alleged bulge? A. r was some 
amount of substance in the pocket necessary to cause it to come out. 
Q. But not necessarily those slips? A. To my knowledge, no, 


sir, not necessarily these slips. | 
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Q. Now, you say that you arrested Mr. Martin on October 6th, 

is that correct? A. Iam not exactly certain of the day, sir. It was 
45 in that, somewhere in that time. 

Q. You say that you saw Martin on September 29th? A. Sep- 
tember 29th? 

Q. Yes. A. Yes, sir, I did see him on that date. 

Q. Now, did you see Martin on September 30th? A. No, sir, 
I didn't. 

Q. How about the rest of the week? A. Which part of the 
week? 

Q. From September 29th up to October 6th? A. No, sir, I 
didn't. 

Q. Did you at any time endeavor to use marked money or a 
marked slip? A. No, sir. 

Q. You didn't? A. No, sir. 

Q. Now, you say that Martin was arrested on October 6th? 
A. Somewhere about that time, sir. 

Q. About what time? A. That was about 2:15, sir; well, 
somewhere around 2 o'clock. 

Q. Where did you first see Mr. Martin that day? A. I think 
that was on Georgia Avenue, sir, driving. 

46 Q. What were the circumstances under which you saw him? 

A. We had a warrant for his arrest, and we were looking for him. 

Q. You were looking for him? A. Yes, sir, that is right. 

Q. And you saw him? A. Yes, sir. 

Q. Why didn't you arrest him when you saw him? A. We had 
to follow him, sir, and catch up with him. 

Q. You hadto what? A. We had to follow him and catch him. 


Q. You mean to say that the police car, you could not catch 
him in very short order? A. We were not in a police car. 

Q. In what kind of car were you? A. A Ford station wagon. 

Q. And you could not speed up and catch him. A. We made no 
attempt to speed at that time, sir. We figured he would stop somewhere 
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and we would catch him. 
Q. Suppose he didn't stop? 
MR. HANNON: I object. 
BY MR. BOGORAD: | 
Q. Well, whereabouts on Georgia Avenue did you: see him? 
He was in the vicinity of Gresham Place, Northwest. 
That is near his home? A. I suppose it is, sir. 
Did you wait for him to leave his home? A. No. 





You waited at the corner of Georgia Avenue ae Gresham ? 

A. No, sir, we did not wait. | 

Q. Well, how did you findhim? A. This came about, sir, 
that we had been searching for him during the morning, prior to this, 
I will say, by going up and down Georgia Avenue several times, and 
on one of those trips we spotted Mr. Martin. | 

Q. Well, you knew where he lived. <A. Yes, sir. 

Q. But you didn't go to his home? A. Inthe early morning 
his cars weren't there, and we made no attempt to go. : 

Q. Well, really what you wanted to do was to trail him and see 
where he went? Isn't that a fact? A. I would not say that is a fact, 
sir. 

Q. Wasn't your purpose to trail him to see where he went? You 
could have arrested him on Georgia Avenue, couldn't you? A. I wasn't 

48 in charge of the group, sir; there was another officer in charge. 

I would not say what we should have or could have done. 

Q. You could have, as a matter of fact, you could have arrested 
him within a block or two? A. Yes, sir, as a matter of pusatcal pos- 
sibility, yes, sir. 

Q. Now, when you got down to, I believe, the 2200 block of 
Eighth Street? A. In that area, somewhere, yes, sir. | 

Q. And you were close enough to see Mr. Martin park his car; 
is that right? A. We saw him turn up, sir. We Sree he was back- 
ing up. 





Q. Did you see him park the car? A. Yes, sir. : 
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Q. And you saw him get out of the car? A. Yes, sir. 

Q. And you saw him proceed down to the apartment house ? 
A. Yes, Sir. , 

Q. Then you waited until he came out? A. Yes, sir. 

Q. And then you proceeded to arrest him? A. That is right. 

Q. Now, that was in the hope that on his person he would have 

numbers slips, or something like that? Isn't that correct? 
A. I would not say that is correct, sir. 

Q. What was the reason for delaying the arrest of Martin? 
A. Well, I was acting on the orders of the superior officer with me, 
sir. I did as he told me. 

Q. And he delayed the arrest of Martin? A. Yes, sir, it was 
held up at that time. 

Q. And who was that? A. Officer T. J. Thomas. 

Q. Now, when you did arrest Martin finally, where was it? 
A. This was outside the apartment house, sir. I don't know the exact 
address. 

Q. Onthe sidewalk? A. Yes, sir. 

Q. And how far was that from where his automobile was parked? 
A. Iam not prepared to say that sir. I could not answer that. 

Q. You sawit? A. Yes, sir. 

Q. Would you say it was approximately 50 feet or 100 feet? 

50 A. Yes, sir; somewhere, 50 or 60 feet, something like that, 

I would say, approximately. 

Q. You arrested him at a point 50 or 60 feet from the automo- 
bile? A. That is right. 

Q. After he was arrested, you proceeded to search his auto- 


mobile, is that correct? A. At this point, yes, sir, just about there, 


I made a preliminary search. 

Q. And in searching the automobile, what did you proceed to 
do? How did you search it? A. How? 

Q. Yes. A. Just by looking, sir; looking for bags. 

Q. Then you looked inside the automobile; is that it? A. Yes, 
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| 


Q. Now, what particular portion of the automobile ? A. Well, 
this again was on the front seat. I looked at that, and all in the travel 
compartment. It was a deep station wagon. : 

Q. You found this on the front seat? A. That was on the front 
seat, sir. | 

Q. Front or back? A. On the front. : 

Q. Onthe front seat? Just a bag like that? A. Yes, sir, it 

was a brown bag. | 

Q. And you looked inside the bag? A. Yes, sir. | | 

Q. Did you seize that? A. I did not, sir. | 

Q. It was seized by your superior officer or — officer ? 
A. Yes, sir. 

Q. Now, when you allegedly made these bets with Mr. Cope- 
land, I gather you would write out slips of paper and give them to him; 
is that correct? A. Yes, sir, that is correct. | 

Q. . And he would not give you any receipt or anything like that ? 
A. No, sir. 

Q. And that is the way you customarily allegedly ne business 
with Mr. Copeland? A. [I turned in individual slips to him, sir. 

Q. You gave him the slips but he never gave you any receipt. 
A. No, sir. 

MR. BOGORAD: I have no further questions, Your Honor. 

REDIRECT EXAMINATION 

BY MR. HANNON: ! 

Q. I have two questions. Officer, as I understand your testi- 





mony, on September 25, 1958, when you were in Mr. Copeland's 
premises, you actually saw Mr. Copeland turn over this numbers work 
that you had given him and other numbers work to the defendant Martin? 
A. That is right, sir. | 

Q. And the defendant Martin put it on his person? A. That is 
right. : 

Q. And then again on the morning of September 29th, you saw 
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Mr. Copeland turn over the numbers work that you had given him to 
Mr. Martin together with other numbers work? A. On September 29th, 
yes, sir. 

MR. HANNON: Thank you. That is all. 

MR. BOGORAD: I have a question, Your Honor. 

RECROSS EXAMINATION 
BY MR. BOGORAD: 
Q. Mr. Evans, how long have you been on the police force? 


A. It was since the second of December, 1957. 


Q. That recent? A. Yes, sir. 

Q. Well, you have in that time become an expert on numbers ? 

MR. HANNON: I object, Your Honor. 

THE COURT: Now, you just claimed he was an expert, but he 

has not said so. 

MR. BOGOROD: My objection is-- 

MR. HANNON: I have an expert coming, Your Honor, Lieuten- 
ant Foran. 

THE COURT: All right. 

MR. BOGORAD: My objection is-- 

THE COURT: Do not argue it with him. 

You will have a chance to argue that to the jury. 

BY MR. BOGORAD: 

Q. Are you known as a probationary detective, something like 
that? A. No, sir, Iam a plain-clothes man in the Morals Division, 
the Gambling and Liquor Squad. 

BY THE COURT: 

Q. You are actually a private on the Police Force? A. Yes, 
sir, Your Honor. 

BY MR. BOGORAD: 

Q. Since December 1957? A. Yes, sir. 

Q. In other words, a little over a year? A. Yes, sir. 

MR. BOGORAD: I have no further questions. 

MR. HANNON: That is all. 
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THE COURT: All right, Officer, you may step down. 

(Thereupon the witness was excused.) | 

THE COURT: Call your next witness. 

MR. HANNON: Call Officer Thomas, please. 

Thereupon 

TOLBERT J. THOMAS, JR. 

was called as a witness by the United States and, being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. HANNON: | 
Q. Officer, tell us your name, position, and duty ; sir. 


A. Tolbert J. Thomas, Jr., assigned to the Morals Division, Metro- 
politan Police Department. : 

Q. Officer Thomas, do you know Jack E. Evans who just com- 
pleted his testimony here? A. I do. | 

Q. Did he work with you in the Morals Division? A. That is 
correct. 

Q. Officer Thomas, are you familiar with the premises loca- 
ted at 3539 Sixth Street, Northwest, in the District of Columbia? 

A. Yes, sir, Iam. ! 

Q. Do you know who those premises were occupied by from 
the period September 22, 1958, to October 6, 1958? A. I learned 
that they were occupied by Leonard Copeland. | 

Q. Had you ever conducted a surveillance of these premises, 
Officer Thomas? A. I have. | 

Q. On what dates? A. September, the month of September; 
the dates the 24th, 25th, and 29th. : 

Q. Do you know a man named Edward L. Martin? A. Ido. 

Q. Do you see him this afternoon in court? A. He is seated 
to the left of counsel. | 
MR. HANNON: May the record show he identified Ee defendant, 
Your Honor? i 


THE COURT: Yes. 
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BY MR. HANNON: 

Q. Iask you, Officer Thomas, whether you had occasion to see 
the defendant Martin at the premises 3539 Sixth Street, Northwest, in 
the District of Columbia during the period, September, October, and 
November, 1958?! A. I saw him entering the premises of 3539 Sixth 
Street, Northwest. 

Q. On what date? A. September 24th. I saw him come out on 
September 25th, and I saw him come out the rear on September 29th. 

Q. Was there any one day, sir, when you saw him both enter 
and come out? A. On September 24th, 1958. 

56 Q. At the time you saw him enter the premises on September 
24th and later come out, are you able to tell us whether there was any 
difference between his appearance at the time he went in the premises 
as distinguished from the time that he left the premises ? 

MR. BOGORAD: Objection, Your Honor. It calls for a con- 
clusion. : 

BY THE COURT: ; 

Q. What if anything did you see by way of difference, if there 
was any difference? A. I noticed when he left there was a bulge in his 
pants pocket. 

BY MR. HANNON: 

Q. Allright. Now, Officer Thomas-- 

THE COURT: Excuse me. 

Was that bulge existing when he entered the premises? 

THE WITNESS: No, sir. 

BY MR. HANNON: 

Q. Officer Thomas, did there come a time that the defendant 
Martin was placed under arrest? A. He was. 

Q. When? A. I think it was October the 6th, about 2:30 p.m. 
in the 2300 block, near the 2300 block of Eighth Street, Northwest. 

A. I did. 

Q. Was there another officer with you? A. Officer Evans was 
with me. 
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Q. At the time that you arrested him, what did you do in addi- 
tion to arresting him? A. We went to the jeep that he was driving, 
and that he had parked previously about 3 to 5 minutes. , 

Q. This vehicle was a jeep? A. That is correct. 

Q. And alight from it? A. That is right. 

Q. So after you arrested him, you say you went to the jeep? 
A. Went to the jeep and took from the front seat of the jeep some 
numbers slips--some number books. 

Q. How many number books? 

MR. BOGORAD: Objection, if Your Honor please. 
the witness's conclusion. 

BY THE COURT: 

Q. What did you take? A. Some books? | 

Q. What did they look like? A. To me, they looked like num- 
ber books. | 

MR, BOGORAD: I object to that, Your Honor. 

THE COURT: You may ignore that last statement. 

You did get some books, Officer? A. Yes. | 

BY MR. HANNON: 

Q. I will show you what has been marked Government Exhibit 1 
for identification, a bag and its contents, and I will ask you to examine 





them and tell us whether you can identify them? A. These are the 
books in the bag that was taken from the front seat of the jeep that 
Martin was driving. 
MR. HANNON: Your witness, sir. 
CROSS EXAMINATION 
BY MR. BOGORAD: 
Q. Officer Thomas, now you only observed Martin on three 





occasions ? 
THE COURT: I did not hear you, sir. 
BY MR. BOGORAD: 


Q. You only observed Martin on three occasions? 


served Martin on other occasions, but-- 
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MR. BOGORAD: Objection, if your Honor please. That is not 
responsive to the question. 

THE COURT: All right, sir. 

You did see him on three, plus other occasions? 

THE WITNESS: Plus other occasions, yes, sir. 

BY MR. BOGORAD: 

Q. Now, these three occasions that we are talking about of 

59 September 24th, 25th, and 29th, on September 24th you say that 

you saw him goin? A. That is correct. 

Q. Is that correct? A. Yes. 

Q. And then that you saw him come out? A. Yes, that is 
correct. 

Q. And that his pants pocket was bulging? A. That is correct. 

Q. You are positive it was his pants? A. That is correct. 

Q. Now, on September 25th, did you see him? A. The 25th; 
correct. 

Q. What did you see then? A. The same. 

Q. Pants pocket bulging? A. That is correct. 

Q. And the same with respect to September 29th? A. That is 
correct. 

MR. BOGORAD: I have no further questions, Your Honor. 

MR. HANNON: Thank you, Officer. 

THE COURT: You may step down. 

(The witness was excused.) 

MR. HANNON: Will you call Lieutenant Foran, please? 

I wonder if Your Honor could take a five-minute recess at this 


THE COURT: Yes, I think it is a good time to take a recess. 
Ladies and gentlemen, we are going to recess with this admoni- 


tion, please: Speak to no one about this case; permit no one to speak to 
you about the case. You are sworn to determine this case from the 
evidence adduced from the witness stand and not from what somebody 
might tell you in a corridor of the Courthouse or on the street corner. 
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We will take a ten-minute recess. 
(Thereupon a short recess was had.) 
THE COURT: Call your next witness. 
MR. HANNON: I will call Lieutenant Foran. 
Thereupon 





WILLIAM D. FORAN | 
was called as a witness by the United States and, being first duly 
sworn, was examined and testified as follows: | 
DIRECT EXAMINATION : 
BY MR. HANNON: | 
Q. Will you please tell us your name, dury, and assignment, 
sir? A. Lieutenant William D. Foran, assigned to the Gambling and 
Liquor Squad, Morals Division, Metropolitan Police Department. 
61 Q. Lieutenant, will you tell us how long you have been assigned 
to the Gambling Squad of the Morals Division of the Beteopatitan Police 
Department? A. Since November 1, 1952. 
Q. A period of better than, in excess of eight years; is that 
correct? A. Six years. | 

THE COURT: Six years. 

BY MR. HANNON: | 

Q. Excuse me. That is six years. A. Yes, sir. 

Q. During that period of time, who were the commanding offi- 
cers that you have served under? A. Well, I have served under 
Deputy Chief Lutz. : 

MR. BOGORAD: Objection, Your Honor, I don't see that that 
is material. 

THE COURT: I assume this is first qualifying him? 

MR. HANNON: Yes, sir. 

THE COURT: Deputy who, sir? 

THE WITNESS: Deputy Chief Clarence H. Lutz, now retired. 

Captain, now Inspector John B. Layton, who is presently in 





command of the Gambling Squad. 
Deputy Chief Roy E. Blick. Captain Todd O. Thoman, who is 
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‘now retired from the Police Department. 
62 BY MR. HANNON: 

Q. And your experience, sir, during this past six years has 
been devoted exclusively to the Gambling and Liquor Squad of the 
Metropolitan Police Department? A. Primarily, yes, sir. 

Q. And during that period of time, Lieutenant Foran, has your 
experience brought you into contact with lottery operations in the Dis- 
trict of Columbia? A. It has sir. 

Q. How many arrests, sir, would you say you have made in 
connection with lottery violations in the District of Columbia? A. I 
don't have any idea, sir. | 

Q. Could you give us a broad or general estimate? 

BY THE COURT: 

Q. Is it many or few, Officer? A. Well, I did run a tabulation 
for one year, and there were 130, as I recall, for one year, and I be- 
lieve it was the year 1956. 

I have participated in, I would say, at least 80 percent of all 
gambling investigations and arrests that have been made during my 
period of time with the division. 

Q. Do you know and have you known, Lieutenant Foran, known 
gamblers in the District of Columbia area? A. I have, sir. 


63 Q. And some of these gamblers, sir, participated in the opera- 
tion of the so-called numbers game in the District of Columbia? 
A. They have, sir. 
Q. Have you ever talked to any of them, sir, with respect to 


how the numbers game operates? A. I talked to many of them. 

MR. BOGORAD: If Your Honor please, I object to the hearsay. 

THE COURT: I think he can state the verbal act, when he says 
he did talk to them. You may not ask for what he said, sir. 

You may answer that. 

You did talk to many, did you say? 

THE WITNESS: I have, sir, yes, sir. 

BY MR. HANNON: 
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@. Now, Officer Foran, have you testified previously in the 
United States District Court for the District of Columbia as an expert 
with respect to how the lottery operates or the so-called numbers 


game operates in the District of Columbia? | 
MR. BOGORAD: I object, if Your Honor please. , 
THE COURT: Well, I will let him answer, if he has testified 
as an expert. ! 
THE WITNESS: I have, sir. 
BY MR. HANNON: ! 
Q. And how many times have you testified in court as an ex- 





pert inthese matters? A. Well, that would be a guess again. 
THE COURT: Approximately, sir? | 
THE WITNESS: I would say that I have testified at least 20 
times. | 
BY MR. HANNON: 
Q. Now, your knowledge with respect to the operation of lot- 
teries is gleaned from talking to these people, these mown numbers 
gamblers ? 
MR. BOGORAD: Objection, Your Honor. It calls for a conclu- 





THE COURT: I think it is a fact whether he got his s knowledge 
there in whole or in part. 

Did you get your knowledge in whole or in part, sir? 

THE WITNESS: In part. | 

BY MR. HANNON: | 

@. And also under these commanding officers that you have 
trained and studied under, sir? A. That, too, plus my directing of 
men who were conducting investigations of lottery operations, and 
those men who have reported back to me as to what mae were doing 
and what they had found out. 

MR. BOGORAD: That will be hearsay, what was reported to 
him, Your Honor. 

THE COURT: He has not said what it was. He said he did get 
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certain information of knowledge from them, without specifying it. 
BY MR. HANNON: 
Q. You have made on your own independent investigations and 


observations and some surveillances, sir, with respect to how the 
numbers game operates in the District of Columbia area? A. I have, 


sir. 
MR. HANNON: I submit he is qualified, Your Honor. 
THE COURT: Do you want to ask him any preliminary questions, 
Mr. Bogorad? 
MR. BOGORAD: I don't think he is qualified. 
THE COURT: I asked you, sir, if you wanted to ask any pre- 
liminary questions. 
MR. BOGORAD: I would like to ask this one. 
THE COURT: All right, sir. 
BY MR. BOGORAD: 
Q. Have you ever been engaged in the numbers business, 
Lieutenant Foran? A. I have not. | 
BY MR. HANNON: 
Q. Now, Lieutenant Foran-- | 
66 MR. BOGORAD: I don't think he is qualified, and I object to 
him being qualified, Your Honor. 
THE COURT: All right. I will hold that he is sufficiently 
qualified. 

MR. BOGORAD: I might state for the record, Your Honor, that 
I feel that someone in that business might be an expert, but otherwise 
he would not be. 

THE COURT: I would hate to think that in order to be a police 
officer assigned to this that you would have to be engaged in that busi- 
ness. : 

MR. BOGORAD: No; but as far as an expert is concerned, I 
think an expert in that line of business can be secured. 

THE COURT: I think the numbers game has almost become a 
matter of common knowledge now. 





68 
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MR. HANNON: I think Lieutenant Foran said he has talked to 
the experts. | 

THE COURT: Yes, sir. I will let him testify. 

BY MR. HANNON: 

Q. Lieutenant Foran, would you tell the ladies and gentlemen 
of the jury how the numbers game operates in the District of Columbia ? 
A. You have what we refer to as four basic echelons of the numbers 
operation. 
You have the numbers writer. That is the person who accepts 





the bets from the persons who wish to play on the numbers. 

Then you have what we know as a pickup man or runner. That 
is a person who goes around from writer to writer, or in some instan- 
ces, from drop to drop, and picks up the numbers work that has been 
gathered there, or the numbers work from the individuals, if he con- 
tacts the writer in person; and he carries that numbers work to an- 
other location, which could be a main drop, or could carry it into an 
office, or he could carry it to another person, who is the more trusted 
individual in the operation; and from there, of course, it would go to 
the office. | 

Then you have what we term the office workers. Those are 





people who work in the office processing the numbers work as it comes 
in there, and they run tabulations on the amount of play that is turned 
in by individual writers, and they run ribbons on the play; and then, 
of course, the ribbons eventually are carried back to the drops or to 
the writers, as the case may be, by the pickup man usually. 

And then we have what is known as the backer, the financial 
backer of the operation, and quite frequently we find that he participates 


in one of the other positions in the operation too. That is not true in 


all cases. ; 
Now, the number is derived from a totalization ofthe pari- 
mutuels at a given racetrack and the backers get together and deter- 
mine what track they want to use to take the number from, and 
what races at that track that they are going to use. ! 
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At the present time the number is being taken from the Fair 
Ground Race Track, and the first number is arrived at by adding the 
parimutuals of win, place, and show horses in the first two races. 

To explain that a little further, I will show you what I mean. 

I have a ribbon here with additions from the parimutuals at yesterday's 
races at the Fair Ground, the first and second race. 

You just take the win, place and show money of the first and 
second race, adding it together, and we have a total of 99.40. 

In this instance, the first number for yesterday was a9. That 
is the first number to the left of the decimal in this column. 

Then we have the third and fourth races. The same procedure 
is followed, and we have a total of $118.40; and the second number is 
the first number to the left of the decimal point, and that is an 8. 

And then, of course, the third number is taken from the fifth 
and sixth races, and the total coming to $93.60; and of course, in this 
instance, a 3 was the third number, and so the number for yesterday 
was 983. 


69 Q. Now, Lieutenant Foran, you mentioned a so-called drop. 
I wonder if you could enlarge upon that part. What is a drop? 
A. Well, they have various means of gathering this numbers work, 


and one of the means is in a given locality, or neighborhood, you might 
have, let us say, ten writers. 

There is a designated point in that locality which those ten 
writers take their work to and leave it to be picked up by the pickup 
man or the runner. And that is known as a drop. 

We have found that they have used cars for drops, houses, and 
what have you. Usually it is a house or some type of premises. 

Q. And the pickup man, what does he do, go from house to 
house or drop to drop, picking up the work? A. Yes; depending on 
their arrangements. | 

Some of them pick up from individual writers, as I said before, 
and some of them pick up from the individual writer and the drops, too, 
depending upon what their arrangements are. 
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Q. Are you able to, by visual observation over a period of 
time to reach a conclusion with respect to whether a person is acting 


as a pickup man? Is there anything unique about him? 
MR. BOGORAD: I will object to that. ! 
THE COURT: I will sustain the objection to that. | 


BY MR. HANNON: | 
Q. Then, Lieutenant Foran, has your experience demonstrated 
to you, how when a pickup man goes in to pick up work, how it is car- 
ried out of the place where he picks it up? : 
MR. BOGORAD: I object to that, Your Honor. This is restat- 
ing it in a different way. | 
BY THE COURT: 
Q. Have you had occasion to observe pickup men, sir? 
A. Well, I have personally made some observations, and of course, as 
I say, I have many men who are conducting investigations. 
Q. Allright. What is your information, sir? A. 


Well, there 

again, it is carried out in many manners. ! 
We have the work being carried out in the pockets of the indi- 

viduals. Sometimes they carry bags, and we have known them to carry 





briefcases. | 
So as I say, the most common manner of transporting numbers 
slips, as far as our investigations have shown, is by the method of us- 
ing a brown paper bag or the pockets, one of the two. | 
BY MR. HANNON: | 
Q. Now, does a number come out every day in the District of 
Columbia, Lieutenant Foran? A. Every day except Sunday. 
Q. Now, could you tell us, sir, what a single action bet is? 
A. A single action bet is a bet placed on any one of the three numbers 
that may come out. In other words, if I want to place a single action 
bet on the lead number, that is the first number, I can do'so. 





So there is a minimum, an acceptable minimum of 25 cents, 
and you can bet from 25 cents on up on a single action bet, 
Let us assume that you bet a dollar on a single action number, 
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say, for instance, '9 to lead, and you had a hit, you would get eight 
dollars and your one dollar back. 

Q. Is that the odds, 8to1? A. That is correct; yes, sir. 

Q. Is there such a thing as a double action bet? A. There is. 
That is referred to commonly as a parlay bet, andthere are other 
terms used to describe that particular type of bet. 

A double action parlay, or boleader or whatever they want to 
refer to it as, is betting two numbers. In other words, betting the 
first and second number or the second and third number, and if you 

72 have a hit there, you are paid off eighty dollars plus your one 
dollar back. 

Q. Can you also bet the three numbers? A. Yes. You have 
what is known as a straight numbers bet. That is betting1, 2, 3, for 
instance, and then you have what is known as combination betting. 

You can bet a combination on one, two, three, and in that instance, let 
us assume that you were betting 10 cents on 123 in combination, you 
would have to pay 60 cents on that particular bet, because that bet can 
come out in six different manners. 

We have what is known as a three-way combination, and that is 
where you have a double number, in other words, 1, 2, 2. That would 
only cost you 30 cents for a 10-cent combination there. 

Q. What are the odds that are paid off? If a man bets a dollar 
on three numbers, and he hits, what are the odds paid off on that bet? 
A. Well, the normal odds on a straight number bet, or combination 
too, for that matter, is 600 tol. 

You do have what is known as cut numbers. Those are numbers 
which are cut because of their being heavily played, and the backer 
in order to protect himself against heavy financial loss will cut the 
number down to 400 to 1 or 300 tol, and so forth. 

Q. Isee. That is a number that many people might play? 

A. That is correct, sir. 

Q. I wonder if you would look at Government Exhibit 1 marked 
for identification, Lieutenant Foran, and I will ask you to examine 
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those books. 

Now, are those books, Lieutenant Foran, the es of books used 
in the operation of a lottery ? ! 

MR. BOGORAD: I object to that, Your Honor. 

THE COURT: What is the objection? | 

MR. BOGORAD: The objection is that it calls for a conclusion 
of the witness. I think the books will speak for themselves. 

THE COURT: I think he as an expert and qualified as such, I 
will permit him to answer the question, sir. : 

Do you have an opinion? : 

THE WITNESS: These books are what we refer to as regulation 
numbers books. 

You have a 50-receipt book here, and you have, for instance 
here, 41441-1, through 50; and in this book you have the yellow sheet, 
the onionskin copy, and a white sheet, and that constitutes one receipt. 
They are all numbered alike. | 

The normal practice in the numbers business, where the writer 





is using a regulation numbers book, the yellow copy goes to the office, 
the onionskin copy is retained by the writer, and the white copy is 


given to the player, the bettor, if the writer gives slips to the people 


74 who play with him. 

BY MR. HANNON: 

Q. Now, what is your experience currently eee whether 

a person who receives a bet returns a receipt to the person who makes 
the bet? Do you have any knowledge regarding that practice at this 
time? A. Well, do you mean whether or not the writers generally 





give receipts for the bets placed with them? i 
Q. Yes. A. Based on the experience of the police officers 
who are out doing undercover work and placing numbers bets-- 
MR. BOGORAD: Objection, if Your Honor please. He is tes- 
tifying as to hearsay. | 
BY THE COURT: 
Q. What has been your experience in the Police Department, 
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sir, as to percentage, if you know? A. I would say less than 30 per- 
cent of our officers get receipts for their numbers bets. 

BY MR. HANNON: 

Q. Lieutenant Foran, have you traveled extensively throughout 
the United States? A. Along the eastern coast, yes, sir. 

Q. Now, I will askyou, sir, whether you have ever in the 
course of your travels at any time seen any use made of books, such 

75 as Government Exhibit 1 for identification, except in connec- 

tion with the operation of a lottery? 

MR. BOGORAD: I object, Your Honor. 

THE COURT: What is your objection, sir? 

MR. BOGORAD: The objection is that this witness is not quali- 
fied to state what other use might be made of those books. 

THE COURT: No, he did not ask him that. He asked him what 
he had seen by way of use, and that is all. 

MR. BOGORAD: Your Honor, that would be immaterial. 

THE COURT: I will permit it, sir. 

THE WITNESS: I have never seen a book of this character used 
in anything else except the numbers business. 

MR. HANNON: Your witness. 

MR. BOGORAD: If Your Honor please, my cross examination 
will probably be rather lengthy. 

THE COURT: We will permit you to proceed for five minutes. 

Counsel has an appointment at 3:45, and I told him we will re- 
cess at that time, and we will, sir. 

Suppose you use the five minutes, Mr. Bogorad. 

MR. BOGORAD: All right, sir. 

CROSS EXAMINATION 
BY MR. BOGORAD: 
Q. Now, Lieutenant Foran, you testified, I believe, as an ex- 
76 pert that numbers bets are made every day except Sunday. 


A. I didn't go quite far enough there, I suppose, in answering that 


question. There are other days of the year on which supposedly there 
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are no numbers. 
For instance, this last year and the year before that most of 
the operators closed down the day before Christmas and Christmas 
Day. On Christmas Day there is no number, and on New Years Day, 





a like situation occurs. There is no number on New Years Day either. 
However, there was a number the day before Christmas and the 

day before New Years, but as I say, most operators did not operate 

on that day. It is supposed to be a holiday. | 
Q. Well, then, your testimony that numbers are bet every day 

except Sunday is incorrect? A. To that degree; yes, sir. 
Q. Now, you say that the writer writes a slip in triplicate, 





the writer of the numbers bet writes a slip in triplicate ? e If he 
uses a regulation book, he does, yes, sir. 

Q. And what is the purpose of that, if any? A. well, as I 
explained before, the normal practice in the numbers business is that 
the yellow copy goes to the office, the onionskin copy is retained by 
the writer, and the white copy, if the writer gives slips to his bettors, 
is given to the bettor. | 

Q. Well, I asked you what was the purpose of giving a white 
slip, aS you call it, to the bettor, if there is any purpose ? A. Well, 
it would be more or less of a record, I would determine, if the case 
be the writer issues a slip to the player. 2 

Q. Actually, isn't it a means of showing that the player has 
indicated what bet he did in fact make? A. Well, of course, as I say, 
if the writer gives a slip to the player, naturally that ecu serve that 


purpose, yes, sir. 
Q. Well, actually the purpose is that if the player comes to 





the writer and says: I had a bet on such and sucha number, and the 
writer says: No, you didn't; then the player has the slip as evidence 
of his interest in the bet; isn't that correct? A. Oh, definitely; yes, 


sir. 


Q. That is the purpose of it? A. Yes, that would serve that 
purpose. | 
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Q. Now, then, that in effect, the white slip that the player 
receives, that in effect would be a lottery slip; is that correct? 
A. That would be one of that combination of three receipts, yes, sir. 
Q. That would be the lottery slip, though, wouldn't it? 
A. Well, as far as I can determine, they would all three be the 


lottery slip. It is‘merely a duplicate receipt of the original. 

Q. Well, the others are copies of the lottery receipt, aren't 
they? A. Well, the white slip is a copy. 

The original is the yellow slip, which is normally transmitted 
to the office. 

Q. Well, I don't believe you understand, Lieutenant. 

If you have an interest, we will say, in the Irish Sweepstakes 
lottery, you would receive what they call a counterfoil, or something 
like that, or a ticket of some kind, which would indicate that you have 
an interest in the lottery; is that right? A. That is the normal prac- 
tice in the sweepstakes, as I understand it. 

Q. Isn't it the same purpose in connection with the numbers 
lottery? A. Oh, the same purpose would be served, to be sure. The 
only thing is that as a matter of practice a lot of writers do not give 
receipts to the players. 

Q. Well, in that event, the player has no evidence of his in- 

. terest in the lottery? A. That is absolutely right. 

MR. BOGORAD: May we adjourn now, Your Honor? 

THE COURT: Yes. 

Ladies and gentlemen, as I said to you, counsel has a deposi- 
tion set for today, and I told him we would recess at 3:45 so that he 
can keep a previous engagement. 

I am going to excuse you at this time with the same admonition 
which I have given you previously, namely, speak to no one about this 
case; permit no one to speak to you about it; and don't even talk among 
yourselves with reference to it. 

You are excused to return tomorrow morning at 9:45 to the 
jury room in back of the courtroom No. 11, please. 
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* * * * | 

THE COURT: As you have observed, there is a missing juror, 
who reported in this morning being ill, and that being so, there is 
nothing for the Court to do other than to put Alternate Juror No. 1 into 
this Juror No. 2's place. 

Mr. Alternate Juror No. 1, please take the place of Juror No. 
2, who is ill. | 

We had on the stand the Lieutenant, I believe, at the time we 
recessed. 

Come around, Lieutenant, please, sir. 

Thereupon 


WILLIAM D. FORAN ! 
resumed the witness stand pursuant to the adjournment, and testified 


further as follows: 
CROSS EXAMINATION (Resumed) 
BY MR. BOGORAD: | 
Q. Lieutenant, do you recall that at one time the procedure was 
for you to use the results of three races? A. I do, sir. : 
Q. And now the procedure is to use the results of six races? 
A. Yes, sir. 3 
Q. Do you as an expert know the reason for that 2 A. Well, 
the concensus of opinion from the backers is that they were getting hit 
82 rather heavily, oh, I guess it has been two or two and a half or 
three years ago, and they felt that they had to invent some device to 
try to overcome the situation. | 
They used several different systems until they finally arrived 
at the present system. They went from the three races to six races. 
Originally, they started by adding the parimutuel from the first two 
races to get the first number, and then they would add the parimutuel 
from the next four races to get the second number; and then the pari- 
mutuel from all six races to get the third number. : 
Then they changed to the system that they are presently using, 
whereby they are using the first two races only for the first number, 





52 
and the second two races independently of the first two for the second 
number, and so forth. 

Q. And you say the reason for that was because the backers 
were losing heavily? A. My understanding is that they felt that they 
could ward off some of the heavy losses they were suffering. 

Q. As an expert do you consider it possible to compute what 
the total mutuel in a race will be, if you are expert enough to make a 
proper line on the horses that are running, and if you are expert enough 
to in effect handicap the race, 1, 2, 3? A. I would say that is as near 

83 impossible as anything could be, because in the first place, as 
I understand these totalization machines used at the tracks, with the 
way, the number of windows they have and so forth to accept wagers 
and bets, I mean, you could not do it because one wager might throw 
the whole thing out of kilter. 

Q. Well, I understand that, but that is not what I asked you. 

I asked you if a person, an expert in making a line, making a 
line forecasts the probable odds on the horse? A. I understand that, 
sir. 

Q. Now, an expert would not necessarily have to be at the 
racetrack in order to make such a forecast, would he? A. Well, ifa 
person who you call a handicapper should be fortunate enough to predict 
accurately the odds paid on certain horses, he still would have the prob- 
lem of not knowing how much money was being bet at the track that was 
going into the machines. 

Q. Well, frankly, I don’t see what difference it makes. 

THE COURT: Well, do not argue it, sir. 

If you have any questions put them to the witness, sir. 

BY MR. BOGORAD: 

Q. Lieutenant, if a million dollars be bet or $500,000 be bet, 


84 and the money bet on each horse is in proportion, the odds are 
relatively the same; isn't that true? A. If they are bet on the horses 
proportionately, equal amounts of money should make the odds come 
out the same, yes. 





53 | 
Q. Now, you take an expert handicapper and line maker , and if 


he were to forecast the probable mutuels, what factors would he have 
to take into consideration? A. What factors would he have to take 
into consideration ? : 
Q. Yes. A. Well, as I understand handicapping,the only-- 
Q. Iam speaking about forecasting mutuels. A. Well, that 
is arrived at through a method of handicapping, is it not, = 
Q. Well, I would like to know this. | 
MR. HANNON: I object to the answer, if he makes a statement. 
BY MR. BOGORAD: 
Q. What I am trying to get at is this: The mathemnatical com- 
putation that would be arrived at upon the assumption that the favorite 





won, the second choice ran second, and the third choice ran third. If 
you had the problem of forecasting the prevailing odds, what odds would 
actually be posted against those horses, what factors would you take 
into consideration in arriving at a mathematical computation for total 
mutuel prices, for the first, second, and third horses to be 
paid? A. Well, Iam not exactly clear on just what you are saying. 

If I understand you correctly, sir; are you telling me that a 
handicapper would predict that a horse was going to pay 6. 80, 4.20, 
and 2.60, a figure like that? 

Q. What I am asking you, Lieutenant, ifa handicapper is pre- 
dicting the odds. Now, he is not going to predict, for example-- 

THE COURT: Let me interrupt you, Counsel. 

I know little about races, but I know that the odds change from 
time to time, from the morning odds to the time the horses go to the 
post. | 

Now, what are you asking him, sir? At what juncture ? At the 
final hour ? 

MR. BOGORAD: If Your Honor please, after the number of 
horses to be run is ascertained, the condition of the race track, the 
particular jockeys that are going to ride, is it then possible for an 
experienced handicapper or an experienced line maker, to make what 
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is known as a line? 

He will say that such and such a horse by reason of his past 
performances, and the condition of the track, and the jockey who is 
going to ride him, and his particular peculiarities, whether he is good 
now or bad now, and he will say that particular horse will be the favor- 

86 ite; and such and such a horse is his contender, that is the 
second choice; and such and such a horse is the third choice, the third 


contender. 

So it is possible to forecast, in other words. 

Your Honor well knows the race track has an early morning line, 
which is made by one particular handicapper. 

What I am getting at is that an expert handicapper taking into 
consideration all factors may forecast pretty closely just what the odds 
will be for the first, second, and third choices, run in that position. 

THE COURT: Hasn't the officer answered that question by say- 
ing, that even with all that knowledge he would not know because he 
would not know how many dollars would be placed on those horses which 
he has selected to run, 1, 2, or 3? 

Isn't that what you said, Officer? 

THE WITNESS: That is exactly what I said. 

THE COURT: Let me ask you: Is your point directed to the fact 
that this is not a game of chance, sir? 

- MR. BOGORAD: Yes, Your Honor. 

THE COURT: If it is, sir, I will hold as a matter of law it is 
a game of chance. 

MR. BOGORAD: Well, then I won't pursue it any further. 

THE COURT: All right, sir. 

87 Now, you understand what Iam doing? That is only as to your 
question, Mr. Bogorad. 
“MR. BOGORAD: Well » your Honor made the broad statement 
that you are going to hold it is a game of chance. 

THE COURT: If you listen to me, you would find that what I was 

directing my remarks to was your specific question at this time. 
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You have already inquired of this Lieutenant substantially as to 
what makes up the constituent parts of this so-called lottery game. 

I do not want to cut you off, because I don't, but I was dealing 
only with your specific question. 

MR. BOGORAD: All right, Your Honor. | 

THE COURT: In other words, the particular ability with cer- 
tainty and mathematical certainty under the hypothetical question which 
you put. 

I might say to you further that there was no basis in fact here 
on which the hypothetical question could have been put, but apart from 
that, sir. : 

Now, Iam not going to cut you off from any other inquiry you 
desire to make of this lieutenant as to the lottery situation. 

MR. BOGORAD: Well, I have no further questions on that. It 
was directed solely as to whether it was a matter of chance or not. 


That is what I was trying to get from the witness, as to whether it could 


be a matter of some certainty. 

BY THE COURT: 

Q. Let me ask you this, Lieutenant: In your capacity as an 
officer assigned to the Gambling Squad, in answer to Mr. Bogorad's 
question, do you have an opinion as to whether this can be reduced to 
a mathematical certainty? A. Well, in my opinion, it is impossible 
because one of the reasons that they have resorted to this method of 
selecting the numbers is because of the impossibility of fixing it. 

BY MR. BOGORAD: : 

Q. Now, to go back to the time when they used to! use the first, 





second, and third numbers, in the first, second, and third races. 

You stated that the backers were losing heavily, and in order 
to decrease the chance of a player winning, they increased these com- 
putations from one race to two races, for each number; is that right? 
A. Well, that I stated was their theory. 

In my opinion, sir, it would be just as impossible to accomplish 
what you say could be accomplished with three races as with six races. 
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I don't think that the possibility of controlling that increases by 
using a less number of races or a greater number of races. 

89 Q. In other words, what you are saying that what they did 
based on their experience was immaterial? A. I say it was something 
that they had an idea that they could probably ward off these heavy 
losses that they were suffering at that time. 

However, in this business, certain numbers are played heavily, 
and they might have a run on a series of numbers that are played 
heavily, and thereby, of course, in a given period of time, let us 
assume it is a short period of time they were affected so adversely 
by it that they felt they would improvise some other method, and it 
would change all this problem of loss that they were having. 

Q. Let me point out this to you, Lieutenant. Let us assume 
that it is a six-horse race. Naturally, there is a first, second, and 
third choice. 

Isn't it easier to forecast the mathematical total mutuel in such 
a race than in a race, for example, where there are twelve horses? 

A. Well, sir, I don't believe that the mutuels can be predicted as you 
are Stating, Sir. 

In other words, a handicapper might determine a favorite horse, 
but I defy anybody 'to tell me that he can say that horse is going to pay 
6.80, 4.20 and 3.60. I don't believe it can be done. 

Q. Well, as a matter of fact, in order to make a sort of cinch 


bet on the numbers, if a handicapper was able to accurately 


predict that the first, second, and third choices were going to win, 
the computation of the mutuels is going to be fairly easy, isn't it? 
A. Not as I understand it, sir. 

Q. Well, if the favorite wins, let us say the expert line maker 
makes the favorite even money. 

Do you know what the usual even money horse would pay to 
win? A. 2.20. 

Q. Even money? A. Isn't that what you are referring to? 
They have a minimum. 
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Q. If the horse was even money, what would he pay to win at 
a racetrack? A. Well, the minimum that the track can pay, as I 
understand it is 20 cents on your bet; in other words, ten cents on each 
dollar. | 


Q. Oh, ten cents on the dollar is one to ten. 

I said even money. That is one to one. A. Well, if a man 
bets two dollars on a horse at the track at even money, he ima $2.20 
on the win, doesn't he? 

Q. Lieutenant, Iam afraid you are not very expert. 

THE COURT: Well, now, ladies and gentlemen, it is going to 
be for you to determine whether the witness is an expert or not. You 





may ignore that statement. | 

He may have the opportunity to argue it to you but net to make 
the voluntary statement. ! 

MR. BOGORAD: I won't pursue this any further, Your Honor. 

MR. HANNON: Your Honor, may I request permission to ask 
a question I neglected to ask him yesterday ? | 

THE COURT: All right, sir. 

REDIRECT EXAMINATION 

BY MR. HANNON: 

Q. Lieutenant Foran, with respect to the betting operation of 
the numbers game and picking up, is there such a period during the 
day that is known as critical times for this type of operation? A. Yes, 
there is a period of time that we refer to as the critical time each day 
that the numbers operations are being conducted, and that is the period 
of time that the pickup men normally go around to pick up the work from 
the various drops and writers. : 

Q. When is that? A. Usually from 12 until post time. Post 
time varies depending on the track that the number is being taken from. 
Post time might be 1:30, 2:00, or 3:30 o'clock. 

Presently it is 3 o'clock. | 

Q. In other words, it can be anywhere from noon to 3 o'clock? 

A. That is what we usually refer to as the critical time, yes, sir. 
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Q. Lieutenant Foran, as I understood your testimony in re- 
sponse to Mr. Bogorad's questions, your testimony is that it is purely 
chance regarding what the first number or the second number or the 
third number will be on any given day; is that correct? 

MR. BOGORAD: Objection, Your Honor. 

THE COURT: That is his opinion? 

MR. HANNON: Yes, sir. 

THE COURT: You are asking for his opinion? 

MR. HANNON: Yes, I am asking for his opinion. 

THE COURT: I will overrule the objection. 

THE WITNESS: I am not exactly clear on the last part of the 
question, sir. 

BY MR. HANNON: 

Q. Is it purely chance regarding what the first number will be 
on any given day, what the second number will be on any given day, and 
what the third number will be on any given day? A. In my opinion it 
is, sir. 

Q. And I believe you testified earlier that the operation of a 
lottery, as you explained it here, sir, is game of chance? A. In my 

93 opinion, it is sir. 

MR. HANNON: Thank you, sir. 

THE COURT: Is that all, Mr. Bogorad? 

MR. BOGORAD: I have no further questions, Your Honor. 

THE COURT: All right, you may step down. 

(The witness was excused.) 

MR. HANNON: Your Honor, may I have this marked Govern- 
ment Exhibit 2 for identification? 


(A document was marked Govern- 
ment Exhibit No. 2 for identification. ) 


MR. HANNON: May I proffer this to the Court, Your Honor? 
THE COURT: You want to offer it? 

MR. HANNON: I want to offer it, that you have seen it. 

MR. BOGORAD: I want to object, Your Honor. 

May we approach the bench? 
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THE COURT: Yes, sir. | 

(Thereupon counsel approached the bench and the following oc- 
curred: ) 

MR. BOGORAD: I take it it is offered mainly for the purpose of 
referring to the alleged selling of numbers chances by Mr. Martin, but 
it has no reference and no application that Mr. Martin was a pickup man 
because as I understand the law a pickup man does not come under the 





wagering law. 

THE COURT: Would you give me some acc for that 
statement ? : 

MR. BOGORAD: I think Mr. Hannon probably agrees. 

MR. HANNON: I think our Court of Appeals has held that a 
pickup man as such was not engaged in accepting wagers. 

THE COURT: What is the case? | 

MR. BOGORAD: I think it is the Poe case or the Cooley case. 

THE COURT: Do you know what it is? I would like to read it. 

MR. HANNON: I think I can get it for you, Your Honor. 

But there is a count charging that the defendant with accepting 
a bet on September 25th, 1958. : 

MR. BOGORAD: But it does not apply toa pica: A bet is 
not the same. 

THE COURT: I will receive it with that Limitation, subject to 
the check on what the cases say. 

MR. HANNON: If the jury finds beyond a reasonable doubt that 
he did accept the bet, they may consider the final count of the indict- 
ment. i 





THE COURT: If your premise be correct, I think that follows. 
MR. HANNON: Well, I am willing to go along with that. 
THE COURT: It is received, subject to that limitation. 


(The document previously marked for 
identification as Government Exhibit 
No. 2 was received in evidence.) 


MR. HANNON: May I read it to the jury now, Your Honor? 
THE COURT: Yes, sir. 








60 
(Thereupon counsel resumed their places in the courtroom and 


the following occurred:) 

MR. HANNON: Ladies and gentlemen, the 11th count relating 
to the defendant Martin recites that: "Continuously during the period 
from about September 22nd, 1958, to about October 6, 1958, within 
the District of Columbia, Edward L. Martin was engaged in the busi- 
ness of accepting wagers without having previously paid the special tax 
as required by Title 26, United States Code, Section 4411." 

I will read you now Government Exhibit No. 2,which has been 
received in evidence, and which is dated October 30, 1958. 

(Thereupon Mr. Hannon read Government Exhibit No. 2 to the 
jury.) 

MR. HANNON: At this time too, Your Honor, the Government 
offers into evidence Government Exhibit 1, which has been marked for 

96 identification. 

MR. BOGORAD: Objection, if Your Honor please. 

THE COURT: Is that for the reasons you previously stated, 
Mr. Bogorad? 

MR. BOGORAD: Yes. I would like to state them. 

THE COURT: Come to the bench then. 

(Thereupon counsel approached the bench and the following 
occurred:) 

MR. BOGORAD: I would like to call attention to the case of 
Morrison vs. United States. 

MR. HANNON: That is my case. I am familiar with that one. 

MR. BOGORAD: Well, then, you know the ruling of the Court 
is that purely inferential matter cannot be offered into evidence, with 
or without a search warrant. In this case it was a handkerchief re- 
ceived, and the Court of Appeals said it could not be offered, and they 
referred to the Leftwich case and the Harris case. In the Leftwich 
case it was a situation as to what the raiding officers seized in prohi- 
bition raids, stills. 3 

THE COURT: What was that, a liquor case? 
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MR. BOGORAD: Yes, sir. 
THE COURT: Don't you think that there is a distinction in that ? 
MR. BOGORAD: Well, in that case against the United States, 
I think Trilling, the Court of Appeals held the burglary tool 
statute invalid because it was applied to ordinary tools, a hammer and 





screwdriver, and they said it was invalid because they said the use 
under the statute had to be explained by the defendant, and he had ex- 
plained the use of the screwdriver. It is a fact this defendant told 
what he was doing with the offending material. | 
Now, this material is not offensive. It is not a lottery ticket 
itself. 
THE COURT: What would you think of a still--I am not too 
familiar with that--but a tank that is used in a boiler, and wouldn't 
that be an integral part of operating a still, although in other situations 
it could be utilized for normal and legitimate purposes? | 
MR. BOGORAD: I don't think it could be offered in evidence, 





Your Honor, where it is seized at the time of the arrest, ‘because the 


Supreme Court said even with a search warrant, you could not get it 
as evidence, unless it is offending in itself. A lottery number, if it is 
in fact a lottery ticket, but this is just a copy, and it cannot be seized. 
MR. HANNON: May I see the Morrison case because it says 
when a search is made it is proper to seize the instrument of the crime. 
These number books are instruments of the crime. : 
THE COURT: I will read the Morrison case and the other case. 
Let me ask you this: Why not offer it now? I will treat it as 
offered. In the meantime, I will reread the Morrison case, and with 
that are you ready to close? ! 
MR. HANNON: I will close, Your Honor. 
THE COURT: All right, sir. 
MR. BOGORAD: In connection with this, I have the Leftwich 


THE COURT: Iwill get that. That is cited in here. 
MR. BOGORAD: [have it right here. 
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MR. HANNON: I think it is the Harris case when Judge Wash- 
ington relied on that. 

MR. BOGORAD: Harris and Leftwich and Cooley. 

THE COURT: But in any event cannot we proceed with this 
merely being offered, and I will treat it as submitted, and in the mean- 
time I will read these cases. 

MR. BOGORAD: It is subject to exclusion. 

THE COURT: Iam not taking it, but allowing it to be offered, 
rather than to delay the case at this time. 

Is that clear to you? 

MR. BOGORAD: It leaves it a little bit up in the air, Your 


Honor. 
THE COURT: All right. Then I will receive it, subject toa 
99 motion to strike on reconsideration of it. You don't have to do 
anything more than what has been done here now. So it won't affect 
the evidence. 
MR. HANNON: Later I may exhibit it to the jury in the event-- 


if you do not strike? | 

THE COURT: I think at this juncture I can receive it so as to 
make the record complete, without doing anything with it as far as the 
jury is concerned. 

MR. HANNON: Yes, sir. 

THE COURT: You keep this. 

(Thereupon counsel resumed their places in the courtroom and 
the following occurred: ) 

MR. HANNON: At this time the Government rests, Your Honor. 

THE COURT: Very well. You may proceed, Mr. Bogorad. 

MR. BOGORAD: You rest? 

MR. HANNON: Yes, sir. 

MR. BOGORAD: Your Honor, may I approach the bench again? 

THE COURT: All right. 

(Thereupon counsel approached the bench and the following 
occurred: ) 





63 | 
‘MR. BOGORAD: At this time, Your Honor, I move fora 
directed verdict on the ground that a lottery has not been proven. 
100 There is no proof of any lottery ticket having been received by 
Mr. Evans from either the co-defendant Copeland or Mr. : Martin. 
In that connection, I invite Your Honor's attention 'to the case 
of Ford against the United States, in 55 Appeals, which also referred 
to the case cited by Justice Holmes, Francis against the United States, 
the situation of which I do not recall off-hand, but in which Justice 
Holmes held that the lottery ticket itself is the thing seek is prohibited 
and not the copy. 
Now, my point is that there can be no copy of a lottery ticket 





until you first have the original ticket. | 
Well, apparently the testimony is that there was some copy , 
but there is no testimony of the copy being a lottery ticket which was 
given to a player in the lottery, as evidence that it is title to an inter- 
est in a lottery. 
THE COURT: All right, sir. I will deny your masons 
MR. BOGORAD: And the defendant rests, Your Honor. 
THE COURT: All right. 
Do you gentlemen want any particular instructions or requests 





for instructions ? 

MR. BOGORAD: I would like to have Your Honor instruct the 
jury that policeman is not a disinterested witness, and he does have 
some interest in the case, other than an ordinary Ka, who is not 

101 concerned with either side. | 

THE COURT: I will deny that in the form you have given it. 

I will say that all witnesses, whether they be for the Govern- 
ment or defense witnesses, that their credibility is in the hands of the 
jury, and they should take into consideration any interest which they 


| 
may find, but I will not instruct them as a matter of law on what I 


understand you to say, that merely being a police officer that he has 
an interest. | 


MR. BOGORAD: I will except to that. 
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THE COURT: All right, sir. 
I might suggest that you refer to the Cochran case, which was 


a sequel to the case to which you refer, where the specific question 
was raised as to whether or not a police officer wasn't in the same 
position as an addict. 

MR. BOGORAD: I didn't have that in mind, but it is somewhat 
similar. 

THE COURT: Well, I will deny it. 

MR. BOGORAD: I can't think of anything See! Your Honor, 
right now. If it occurs to me, I will mention it. 

THE COURT: Do you have anything special? 

MR. HANNON: No, sir. 

THE COURT: I will give the general instructions as best I can. 

How long do you want to argue the case? 

MR. BOGORAD: Twenty minutes. 

MR. HANNON: Not more than that, Your Honor. 

THE COURT: All right. I cannot imagine either of you needing 
that, but I won’t cut you off. 

MR. HANNON: What is your disposition of the Government's 
request that these books be exhibited to the jury ? 

THE COURT: I will give you permission, but do you need it? 

MR. HANNON: Yes, I think I do. These are unique books. 

MR. BOGORAD: I must object at this time to Mr. Hannon's 
arguing to the jury with respect to these books, and in the meantime 
you were going to consider the motion to strike, after you had read 
the Morrisonand possibly the Leftwich cases. I think in fairness to 
the defendant this should be done. 

THE COURT: All right. I will recess for the purpose of 
reading them at this time. 

I am tempted to say to you what my view of it is, with which 
you disagree, but I think you are adequately protecting yourself. 

I will re-read it. 

MR. BOGORAD: I think in the Leftwich case the exact same 
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question was taken up. 
103 THE COURT: I will re-read it. 

Let me ask you this; I assume that I should do it before the 
argument, because if Iam not going to permit it, you should not argue 
it, any more than you should show it. ! 

MR. HANNON: Yes, sir. 

MR. BOGORAD: .There is another point I forgot to mention, 
that the book was seized 50 feet from where the bet was made, and I 
think that is material. | 

THE COURT: All right, sir. | 

(Thereupon counsel resumed their places in the courtroom and 


the following occurred) 


THE COURT: Ladies and gentlemen, we are going to recess 


now to take up a matter which does not concern you. 

Will you please retire to the jury room, subject to call. 

(Thereupon a short recess was had.) ! 

(After the recess, the SIS occurred, the jury not being in 
the courtroom:) 

MR. HANNON: I made inquiry for that Supreme Court case, 
Your Honor. I haven't found it yet. In the event you want it later, I 
will get it for you. ! 

THE COURT: Mr. Bogorad and Mr. Hannon, in sence with 
the Court's statement to counsel, [have read the case of Jasper Morri- 
son against the United States, cited by our Court of Appeals on Octo- 

104 ber 16th. I have re-read it, as a matter of fact, and I have 
also read the Leftwich and the Harris cases. 





Under the facts and circumstances here, I believe: that the slips 
which have been, the books which have been described by the officer 
as instrumentalities for use in the gaming operation are properly 
received in evidence, or were properly received in evidence, and I 
will therefore deny the motion to strike, and I will permit when the 
jury returns that they be displayed to the jury. | 
MR. BOGORAD: May I raise one other point? 
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THE COURT: Yes, sir. 

MR. BOGORAD: Your Honor, if you are going to instruct the 
jury that possession of these books is prima facie evidence of partici- 
pation in a lottery and that possession of these books is a crime, I 
must point out to Your Honor that my contention is that the statute 
would be unconstitutional in placing on the defendant the burden of 
proving his innocence, without the Government having proven any 
case against him; in that connection, I pointed out to Your Honor the 
statute, the burglary tool statute, which was held unconstitutional on 
similar grounds. 

MR. HANNON: I think the jury must first decide that these are 
used and will be used in gaming operations, and if they do decide that, 
it is prima facie evidence. 

105 THE COURT: All right, sir. 

Bring in the jury, Mr. Marshal. 

(Thereupon at 11 a.m.the jury returned to the courtroom.) 

MR. HANNON: At this time, Your Honor, the Government will 
exhibit the items of Government Exhibit 1, which has been received in 
evidence, to the jury. 

THE COURT: Very well. 

MR. HANNON: Now, may I proceed, Your Honor? 

THE COURT: Yes, sir. | 

* * * aK 

127 CHARGE OF THE COURT TO THE JURY 

THE COURT: Ladies and gentlemen, we will soon reach the 
point in this case where it will become your duty to retire to the jury 
room, select your foreman, and consider and decide the guilt or inno- 
cence of the defendant Edward L. Martin, who stands before you 
charged in four counts, namely, Counts1, 4, 9, and11. You will be 
permitted to take with you the indictment, which embraces other 


counts, but insofar as this defendant is concerned, you are concerned 
only with the counts that I have specified, and you are also only con- 
cerned with the defendant, Edward L. Martin, and not with Leonard G. 
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Copeland. 

By now, you ladies and gentlemen know it is the auty of the 
Court to instruct you as to the law of the case, namely, the rules and 
principles applicable to the particular case on trial, and that you are 
bound to follow those rules and principles in deciding the case that is 
submitted to you for your determination. , 

On the other hand, you ladies and gentlemen are the sole 
judges of the facts. It will be for you to determine all issues of fact 
from the testimony adduced from the witness stand and reasonable 
inferences to be deduced from the proven facts. 





Government counsel and defense counsel have the right, if they 

elect, to make opening statements indicating to you what they hope to 
128 be able to show for their respective sides, and at the conclusion 

of the case, to sum up, indicating to you what they believe they have 

been able to show or what the other side has not shown in'the case. 

The Court merely states to you that arguments of counsel and opening 

statements, if made, do not constitute evidence in the case. 

Hence, if your recollection be at variance with that of Govern- 
ment counsel or defense counsel, or the Court for that matter, as to 
facts, it will be your recollection which will control, inasmuch as you 
are the sole judges of the facts. ! 

The mere fact that a defendant has been indicted, as indicated 
by the paper that I have shown to you, is not evidence. The sole pur- 
pose of an indictment is to advise the defendant of the charge or charges 
which he must face when the case comes on for trial. I repeat to you: 





It is not evidence. ! 
Every defendant in a criminal case is presumed to be innocent, 
and this presumption of innocence attaches to the defendant throughout 
the trial. ; 
z The burden is on the Government to prove a defendant guilty 
beyond a reasonable doubt, and if the Government fails to sustain the 
burden, then you must find the defendant not guilty as to such count or 





counts. 
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THE COURT: Yes, sir. 

MR. BOGORAD: Your Honor, if you are going to instruct the 
jury that possession of these books is prima facie evidence of partici- 
pation in a lottery and that possession of these books is a crime, I 
must point out to Your Honor that my contention is that the statute 
would be unconstitutional in placing on the defendant the burden of 
proving his innocence, without the Government having proven any 
case against him; in that connection, I pointed out to Your Honor the 
statute, the burglary tool statute, which was held unconstitutional on 
similar grounds. 

MR. HANNON: I think the jury must first decide that these are 
used and will be used in gaming operations, and if they do decide that, 
it is prima facie evidence. 

105 THE COURT: All right, sir. 

Bring in the jury, Mr. Marshal. 

(Thereupon at 11 a.m.the jury returned to the courtroom.) 

MR. HANNON: At this time, Your Honor, the Government will 
exhibit the items of Government Exhibit 1, which has been received in 
evidence, to the jury. 

THE COURT: Very well. 

MR. HANNON: Now, may I proceed, Your Honor? 

THE COURT: Yes, sir. 

ss * * aK 

127 CHARGE OF THE COURT TO THE JURY 

THE COURT: Ladies and gentlemen, we will soon reach the 
point in this case where it will become your duty to retire to the jury 
room, select your foreman, and consider and decide the guilt or inno- 
cence of the defendant Edward L. Martin, who stands before you 


charged in four counts, namely, Counts 1, 4, 9, and11. You will be 
permitted to take with you the indictment, which embraces other 


counts, but insofar as this defendant is concerned, you are concerned 
only with the counts that I have specified, and you are also only con- 
cerned with the defendant, Edward L. Martin, and not with Leonard G. 
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Copeland. 

By now, you ladies and gentlemen know it is the duty of the 
Court to instruct you as to the law of the case, namely, the rules and 
principles applicable to the particular case on trial, and that you are 
bound to follow those rules and principles in deciding the case that is 
submitted to you for your determination. 

On the other hand , you ladies and gentlemen are the sole 
judges of the facts. It will be for you to determine all issues of fact 





from the testimony adduced from the witness stand and reasonable 
inferences to be deduced from the proven facts. | 
Government counsel and defense counsel have the right, if they 
elect, to make opening statements indicating to you what they hope to 
128 be able to show for their respective sides, and at the conclusion 
of the case, to sum up, indicating to you what they believe they have 
been able to show or what the other side has not shown in the case. 
The Court merely states to you that arguments of counsel and opening 
statements, if made, do not constitute evidence in the case. 
Hence, if your recollection be at variance with that of Govern- 





ment counsel or defense counsel, or the Court for that matter, as to 
facts, it will be your recollection which will control, inasmuch as you 
are the sole judges of the facts. ! 

The mere fact that a defendant has been indicted, as indicated 
by the paper that I have shown to you, is not evidence. The sole pur- 
pose of an indictment is to advise the defendant of the charge or charges 
which he must face when the case comes on for trial. I repeat to you: 

It is not evidence. : 

Every defendant in a criminal case is presumed to be innocent, 
and this presumption of innocence attaches to the defendant throughout 
the trial. ! 

‘ The burden is on the Government to prove a defendant guilty 
beyond a reasonable doubt, and if the Government fails to sustain the 


burden, then you must find the defendant not guilty as to such count or 


counts. 
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You may well ask: What is meant by the phrase "a reasonable 
doubt"? It does not mean any doubt whatsoever. Proof beyond a rea- 
sonable doubt is proof to a moral certainty and not necessarily proof 

129 to an absolute or mathematical certainty. By a reasonable 
doubt, as its name implies, is meant a doubt based on reason and not 
any whimsical or capricious conjecture. It is a doubt which is rea- 
sonable in view of all the evidence. 

Therefore; if after an impartial comparison and consideration 
of all the evidence, you can truthfully say that you are not satisfied 
with the guilt of the defendant, then you have a reasonable doubt. 

But if after such impartial comparison and consideration of all the 
evidence, giving due consideration to the presumption of innocence, 
you conclude and can candidly say that the defendant's guilt is estab- 
lished to such an extent that you would be willing to act upon it in the 
more important affairs of your own life, then there would be no rea- 
sonable doubt. 

You are the sole judges of the facts, and it necessarily follows 
that you too are the judges of the credibility of the various witnesses 
who appear before you. In determining whether to believe the testi- 
mony of any witness, and in weighing his testimony you may consider 
his demeanor on the stand, his manner of testifying, whether he im- 
presses you as having an accurate memory and recollection; whether 
he impresses you as a truth-telling individual; his apparent candor and 
fairness, or lack of it; and the interest which he has in the result of 
the trial of the case, if any; and his bias and prejudice for or against 

130 the defendant, if any be shown; and his opportunity of knowing 
the facts and circumstances about which he had testified; and then from 


all these facts and circumstances it becomes your duty to give the 


proper weight to the testimony of each and every witness who has 
appeared before you. 

You are further instructed that no inference of guilt arises 
against the defendant because of his failure to testify as a witness in 
his own behalf. 
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In courts, as well as in all our affairs of life, when we are 
called upon to determine disputed questions of fact, there are two kinds 





of evidence upon which our conclusions may be based. One is known 
as direct evidence, and the other is known as indirect or circumstan- 
tial evidence. 

Direct evidence, for example, is evidence of a witness himself 
as to what he saw or heard as an eye witness of the offense under in- 
quiry. | 
Indirect evidence or circumstantial evidence is supplied by 
testimony as to facts and circumstances which tend to show that the 


offense under inquiry had been committed and by whom it was com- 





mitted. In other words, circumstantial evidence is composed of 
proven facts which raise a logical inference as to the existence of the 
fact that is in issue in the particular case and which by experience 
have been found to be so associated with that fact that in the relation 
of cause and effect they lead to a satisfactory conclusion. 

131 A simple example of convincing circumstantial evidence is the 
track of an animal in the snow. If you see rabbit tracks, you know a 
rabbit has been there just as clearly as if in fact you had actually seen 
the rabbit. 

Both kinds of evidence, direct and circumstantial, have been 
introduced in this case. Both kinds of evidence are equally entitled 
to consideration by a jury. Sometimes a jury may conclude that cir- 
cumstantial or indirect evidence is more convincing than direct evi- 
dence. But the rule of law is, whether the evidence be direct or 
circumstantial or a combination thereof, before you may find a defend- 
ant guilty, you must find that the evidence as a whole leads up to proof 





beyond a reasonable doubt. 
Count 1, and I will merely summarize, because you will be 
permitted to take the indictment with you, count 1 charges the defend- 
ant Edward L. Martin continuously during the period from about Sep- 
tember 20, 1958 to about October 6, 1958, within the District of Co- 


lumbia, was concerned as owner, agent, clerk, or in other ways, in 
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managing, carrying on and promoting a lottery known as the numbers 


game, 
Count 4 charges that on or about September 25, 1958, within 


the District of Columbia, that the defendant Martin sold and transferred 
to Jack E. Evans a chance, right, and interest in a lottery known as 
the numbers game. 

Count 9 charges that the defendant Martin on or about October 6, 

132 1958, within the District of Columbia, knowingly had in his 
possession and under his control numbers slips and other papers, cur- 
rent and not current, used and to be used in a lottery known as the 
numbers game. 

Count 11 charges that the defendant Martin from September 22, 
1958 to about October 6, 1958, within the District of Columbia, engaged 
in the business of accepting wagers without having previously paid the 
special tax as required by Title 26, Section 4411 of the United States 
Code. 

The statute on which Count 1 is based, insofar as pertinent to 
this case, reads: 

If any person shall, within the District, keep, set up, or pro- 
mote, or be concerned as owner, agent, or clerk, or in any other 
manner, in managing, carrying on, promoting or advertising, directly 
or indirectly any policy lottery, or policy shop, or any lottery, shall 
be punished as provided by the statute. 

In the eyes of the law, a lottery is the awarding of a prize by 
chance. The exact method adopted for the application of the chance 
and its distribution of prizes, is immaterial. In the eyes of the law, 
the so-called numbers game is a lottery. 

You will note that the offense under this statute is not limited 
to writing numbers, but includes any act by which one promotes or is 
concerned with managing, carrying on, directly or indirectly, any 

133 numbers lottery. | 

Thus, although the indictment alleges that the defendant Martin 

was concerned as owner, agent and clerk in managing, carrying on, 
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and promoting a lottery known as the numbers game, it is sufficient 
proof of this count if you find that the defendant was concerned as 
owner, agent, or clerk in managing, carrying on or promoting the 
numbers game. | 
The law goes on further to provide as follows: The possession 
of any copy or record of any chance, right or interest, or of any ticket, 





certificate, bill, token, or other device, shall be prima facie evidence — 
that the possessor of such copy or record did at the time and place of 
such possession keep, set up, or promote, or was at the time and place 
concerned as owner, agent, or clerk, or otherwise, in managing, 
carrying on, promoting or advertising a policy lottery, or jemoliey, shop, 
or lottery. | 

This provision of the law, insofar as this case is ee 
will not include the blank books on which there were written no numbers. 

So if you should find that the defendant had in his possession 
slips upon which there were written numbers that is sufficient evidence 
upon which to base a finding that the defendant was guilty of the charge 
in Count 1, unless his possession of the slips so written upon is other- 





wise explained to your satisfaction. ! 
Now, as to Count 4. This count charges the defendant with 
134 selling and transferring to Jack E. Evans a chance, right or 
interest in a lottery known as the numbers game, I believe on Septem- 
ber 25, 1958, and this count is pitched or based upon the following 
provision of law: ! 
If any person shall sell or transfer any chance, right or interest, 
tangible or intangible, in any policy lottery, or any lottery, or shall 
sell or transfer any ticket, certificate, bill, token, or other device 
purporting or intended to guarantee or assure to any person, or entitle 
him to a chance of drawing or obtaining a prize to be drawn in any 
lottery, or shall for himself or another person sell or transfer a chance 
or ticket in any lottery, or any such bill, certificate, token or other 
device, shall be punished as provided by the statute. : 


I have already told you that the numbers game, so-called, isa 
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lottery in the eyes of the law. You will note that the statute punishes 
the sale or transfer of any chance, right or interest in a lottery, 
whether it be tangible or intangible. Therefore, it is immaterial 
whether in making the sale or transfer of a numbers chance that the 
purchaser receives a receipt or does not receive a receipt or paper of 
any kind. 

You will note that as to this.count, Count 4, that unlike Count 1, 
it does require proof of a sale or transfer of a numbers chance, and 


not the mere possession to which I referred in the provision of the 


135 statute which I have read. 

Now, turning to Count 9, that statute provides, the statute on 
which that count is based, provides: 

If any person shall, within the District of Columbia, knowingly 
have in his possession or under his control any record, notation, re- 
ceipt, ticket, certificate, bill, slip, token, paper or writing, current 
or not current, used or to be used in violating the provisions of the 
lottery laws of the District of Columbia, he shall be punished as the 
statute provides. 

The statute goes on further to provide: For the purpose of this 
section, possession of any record, notation, receipt, ticket, certificate, 
bill, slip, token, paper or writing shall be presumed to be knowing 
possession thereof. In other words, under this statute, the statute on 
which Count 9 is based, it is a criminal offense for a person to have 
in his possession any ticket or slip or writing used for the purpose of 
playing or conducting any lottery, current or not current, provided the 
person knew he had such slip inhis possession, and that he knew the 
slips or papers or writings were used for the purpose of carrying on a 
numbers game. 

Now, knowledge, of course, cannot be proved directly, since 
science has not invented any X-ray machine by which the operations of 
the human mind can be photographed. Knowledge can be deduced from 

136 circumstances. It can be inferred from things done and things 
said by the person and from the surrounding circumstances. This is a 
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| 
question to be determined by the jury from all the facts ne the 


possession of the slips, if you So find. 

In connection with this statute, it is specifically provided that 
where possession of writings used or to be used in violating the lottery 
laws of the District of Columbia has been proved, the jury may infer 
from that fact that such possession was knowing possession, unless the 
possession is shown to the jury's satisfaction to have been without the 
defendant's knowledge. 

You are instructed as a matter of law that possession means 





not merely actual physical possession but includes constructive posses- 
sion as well. Constructive possession occurs where a person does 

not have within his hands or grasp the article in question but does 

have dominion and control over it. ! 





Now, Count 11. In this regard, you are instructed'as a matter 
of law that under the Federal Internal Revenue Act, Title 26, Section 
4411 of the United States Code, each person who is engaged in the busi- 
ness of accepting wagers, or who conducts any wagering pool or lottery, 
or any person engaged in receiving wagers for or on behalf of such 
person is requiredto pay a special occupational tax of $50 per year. 

137 The law further provides that any person who does any act 
which makes him liable for this special tax, without having paid such 
tax, shall besides being liable for the payment of the tax punished 





as provided by the statute. 
In order for you to find the defendant guilty under Count 11, the 
Government must have proved beyond a reasonable doubt the following 
elements: | 
1. That the defendant was engaged in the business of accepting 





wagers; 
2. That the defendant failed to pay the special tax of $50 for 
the year in which he was so engaged. 
As to the first element, that the defendant was acilce in the 
business of accepting wagers, the term wager as used in the statute 





includes any wager with respect to a sports event or contest placed with 
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the person engaged in the business of accepting such wagers; any wager 
placed in a wagering pool with respect to a sports event or contest if 
such pool is conducted for profit; and any wager placed in a lottery 
conducted for profit. The term lottery includes the numbers game. 

It is alleged that the defendant engaged in the business of accept- 
ing wagers continuously during the period from about September 22 to 
about October 6, 1958. 

If you should find that the Government has proved that the de- 
fendant was engaged in the business of accepting numbers plays at any 

138 time during the period charged in the indictment, that is suffi- 
cient to satisfy the first element of this offense; and if you should 
further find that the defendant failed to pay the special $50 occupational 
tax for 1958, then you may find the defendant guilty under Count 11. 

This provision of the statute does not include mere pickup men. 
It is the actual accepting of a wager as distinguished from the mass 
transportation or picking up of wagers which have in fact been made. 

There is a principle of law that has application here, namely, 
that known to the law as aiding and abetting. The law provides that any 
person aiding and abetting a principal offender may be charged himself 
as 2 principal. In order to find the defendant guilty of the charge, it 
is not necessary, if the other essential elements are proved by the 
Government beyond a reasonable doubt, for the Government to show 
that this particular defendant personally committed the offense charged, 
but it is sufficient to find a defendant guilty if you find the Government 
has proved he was acting in concert with one or more persons who did 
commit the offense. 


In other words, under the law a person who advises or connives 
in any criminal offense or aids or abets the principal offender is charged 
as a rpincipal. But mere physical presence of the defendant at the time 


that the offense was committed is not enough. To constitute an aider 
and abettor, it is essential that the aider or abettor share in the crimi- 
139 nal intent with the party who actually commits the offense. 
As to each of these counts, ladies and gentlemen, if you find 
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the Government has failed to prove any essential element beyond a 
reasonable doubt, then you must find the defendant not guilty. 

As to each of the counts before you for consideration and deter- 

mination, if you find the Government has proved beyond a reasonable 
doubt the essential elements thereof, then you may find the defendant 
guilty as to such count or counts. | 

As has been stated to you by counsel, this matter j is important, 
of course, to all concerned. ! 

When you go to the jury room, consider this case deliberately, 
carefully, dispassionately, and objectively, without bias or prejudice 
for or against the defendant, and without emotion and without sympathy, 
in the light of the instructions on the law which I have given you, bear- 
ing in mind that you are the sole judges of the facts and that you are 
obligated to follow my instructions only as to the law. | 

Does either counsel have anything to add? 

MR. HANNON: I have nothing. 

MR. BOGORAD: Nothing further, Your Honor. 

THE COURT: There being nothing further from either counsel, 
the Court will first excuse the alternate juror, with the thanks of 

140 counsel for both sides. 
May I ask, Mr. Juror, do you have any wearing apparel in the 





jury room? 

THE JUROR: No, sir. | 

THE COURT: You may have a seat in the courtroom, then. 

As to the remaining twelve ladies and gentlemen, it now becomes 
your duty to retire to the jury room, select your foreman, and consider 
and decide the guilt or innocence of the defendant, who is charged in an 
indictment of four counts. The counts for your sean are 
Count 1, Count 4, Count 9, and Count 11. : 

To repeat to you, you are not concerned with the other name 
which appears in there or with any of the other counts. | 

Your verdict in this case may be guilty as to the four enumera- 


ted counts; not guilty as to the four enumerated counts; or a combination 
| 
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of guilt and innocence as to those four counts. 
I think you realize by now that your verdict must be unanimous. 
Is there anything further from either counsel ? 
MR.HANNON: No, sir. 
MR. BOGORAD: No, sir. 
141 THE COURT: There being nothing further from either counsel, 


you may retire to consider and decide the case. 
* * * * 


142 (Following its deliberation, the jury returned a verdict of 
guilty as to the defendant on Counts 1, 4, 9, and11.) 


[ Filed January 21, 1959] 

On this 21st day of January, 1959, came again the parties afore- 
said, in manner aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon Alternate Juror 
No. 1 is ordered to take seat No. 2 (John E. Graf) in the jury box; 
whereupon the said jury after hearing further of the evidence and in- 
structions of the Court, Alternate Juror No. 2 is discharged from . 
further consideration in this case and the jury retires to consider their 
verdict. 

The jury returns into court and upon their oath say that the 
defendant is GUILTY on Counts 1, 4, 9, and11. 

The case is referred to the probation officer of the Court and 
the defendant is COMMITTED to the District of Columbia Jail. 

By direction of 


RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #2 
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[ Filed February 20, 1959] 
JUDGMENT AND COMMITMENT | 
It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and verdict of guilty of the offense of Vio. of D.C. 
Lottery Laws as charged in Cts. 1, 4, 9, andil, and the court having 
asked the defendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, 
It Is Adjudged that the defendant is guilty as charged and con- 





victed. 

It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Eight (8) months to Twenty-four (24) 
months on Count 1; Eight (8) months to Twenty-four (24) thonths on 
Count 4; said sentences to run consecutively, | 

Four (4) months on Count 9; to run concurrently with sentence 
imposed on Counts 1 and 4. : 

Pay a fine of One-thousand ($1,000. 00) on Count it. 

It Is Adjudged that the execution of this sentence be and it is 
hereby suspended insofar as to the fine imposed on Count 11 ONLY. 

It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or | other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ R. B. Keech : 
United States District Judge 


Harry M. Hull, Clerk. 
a ee eee 








[ Filed April 6, 1959] 


Before: Edgerton, Wilbur K. Miller » and Washington, 
Circuit Judges, in Chambers. 


ORDER 
Upon consideration of the petition for leave to appeal in forma 
pauperis, of respondent's opposition and of petitioner's reply, it is 
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ORDERED by the court that petitioner is allowed to proceed on 
appeal from the judgment of the District Court without prepayment of 
costs and that the stenographic transcript of the proceedings at the trial 
and the stenographic transcript of the proceedings on the pretrial mo- 
tion to suppress evidence shall be prepared at the expense of the United 
States. 

it is FURTHER ORDERED by the court that the joint appendix in 
the appeal shall be prepared at the expense of the United States. 


Per Curiam. 


Dated: April 6,1958 | 
Circuit Judge Wilbur K. Miller would deny the petition. 


eee 
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No. 15,152 


QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented: 


1. Was appellant arrested pursuant to a valid arrest 
warrant, when the record reflects the warrant was issued 
by the United States Commissioner upon the affidavit of 
police officers, and where the affidavit, excluding the 
hearsay information, contained facts which would justify 
conviction of operating a lottery and possession of num- 
bers slips, and where the proposed affidavit was accom- 
panied by a request from a prosecutor for the issuance 
of an arrest warrant? 

9. Was the seizure of a brown bag containing thirteen 
unused number books, observed on the front seat of ap- 
pellant’s car, which he had been driving three to five 
minutes before his arrest and to which he was apparently 
returning to fifty or sixty feet from the place where he 
was arrested upon the warrant, an unreasonable search 
and seizure, and in any event, whether the evidence in- 
troduced only as to count nine is prejudicial? 

3 Is the uncontradicted evidence adduced at trial suf- 
ficient to sustain appellant’s convictions of operating a 
lottery (count one) and selling a lottery chance (count 
four)? 

4. Whether the determination of this appeal requires 
consideration of the sentences imposed on counts nine 
and eleven, where the latter are made to run concurrently 
with the larger consecutive sentences imposed upon counts 
one and four of the indictment? 





INDEX 


Counterstatement of the Case 
Statutes and Regulations Involved. 
Summary of Argument 


Argument: 
I. The Arrest, Search and Seizure Were Proper. 

A. The Valid Arrest. 
B. The Search and Seizure 

II. The Evidence Adduced At Trial Was Properly 
Admitted And Sufficient To Sustain Appellant’s 
Conviction Under Counts One and Four. 
A. Operation of a Lottery. 
B. Selling of a Chance In A Lottery 

III. Appellant’s Convictions Under Counts Nine and 
Eleven Do Not Require Consideration 


Conclusion 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of the District 
Court convicting appellant, Edward L. Martin, as charged 
in four counts of an indictment, filed November 18, 1958. 
More specifically count one of the indictment charged 
appellant and one Leonard G. Copeland with carrying on 
a lottery known as the numbers game in violation of 22 
D.C.C. § 1501. Count four charged appellant and Cope- 
land with the sale of a lottery chance in violation of 22 
D.C.C. §1501. Count nine charged appellant with pos- 
session of number slips in violation of 22 D.C.C. § 1502. 
Count eleven charged appellant with engaging in the 
acceptance of wagers without obtaining the special occu- 


(1) 
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pational tax in violation of 26 U.S.C. §§ 4411, 7262. (J.A. 
1-3.)? 

Appellant’s pre-trial motion to suppress evidence seized 
from his automobile was denied. (J.A. 9). When re- 
newed at the outset of trial, the motion was not enter- 
tained (J.A. 10). Thereafter, a jury convicted appellant 
upon the uncontradicted evidence presented by the Gov- 
ernment (J.A. 76). Appellant was sentenced to con- 
secutive terms of imprisonment of eight to twenty-four 
months on counts one and four; a concurrent term of 
four months on count nine and a suspended fine of one- 
thousand dollars on count eleven. The aggregate sen- 
tence was made to run concurrently with sentences im- 
posed in Cr. Nos. 1143-57 and 1145-572 (J.A. 77; B.) 

Officer Jack E. Evans of the Morals Division, Metro- 
politan Police Department, testified that, while acting 
under cover as a numbers writer (J.A. 19) he successfully 
turned in numbers to Copeland at 3539 Sixth Street, N.W., 
on six of the seven days attempted between Monday 
September 22nd and Monday, September 29, 1958, ex- 
cepting Sunday. The several numbers plays turned in 
on the respective days varied in aggregate amounts of 
from $2.00 to $4.75. (J.A. 12, 26). The successful trans- 
actions occurred approximately between 11:30 a.m. and 
1:35 pm. (J.-A. 16, 20). After placing the several bets 
on September 22nd, the officer observed other numbers 
slips and unused numbers books in the premises. On 
September 23rd, the officer arrived about 1:45 p.m., and 
was too late to place his bets because the “pickup man” 
had just left. 


1The eight remaining counts of the twelve-count indictment 
charged Copeland with other violations of the lottery laws, and 
a federal special tax violation. Copeland entered a plea of guilty 
to count one of the indictment and his sentence of one to three 
years imprisonment was suspended in lieu of three years proba- 
tion. (J.A. 1-3.) 


2 Probation given in Cr. Nos. 1143-57 and 1145-57 was revoked 
and the general sentences of one year was ordered into effect on 
February 20, 1957. 
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After placing his bets about 1:20 p.m. on the 24th, the 
officer observed appellant enter the rear of the premises 
about 1:50 pm. Appellant left at 2:00 pm. with both 
shirt pockets bulging (J.A. 15). On September 25th, 
appellant admitted the officer about 1:35 p.m. and then 
received from the officer a package containing eleven 
number slips. According to the officer (J.A. 16): 


“[ Appellant] began to check them. 

About this time Mr. Copeland reentered the prem- 
ises, and he picked up a numbers book from the 
table and jotted down two different numbers bets, 
which he said is something he picked up down the 
street. 

Then he recorded my numbers bets—not my num- 
bers—after he recorded the other two bets, Mr. 
Copeland—Mr. Martin, rather, told Mr. Copeland, 
that I always take his work in with yours. 

To which Mr. Cope replied: All right, and he 
then told Mr. Copeland that I owed him $4.10, plus 
Bene which was to correct a previous day’s trans- 
action. 


The officer paid Copeland $4.35. Copeland then gave 
appellant other numbers slips. Appellant put the slips 
among the officer’s bets, placed them in his shirt pocket, 
and “left through the rear door with visible bulges in 
his pockets,” the same rear door appellant was seen to 
use on previous occasions (J.A. 17). 

On September 26th, the officer placed his bets with 
Copeland who placed them on a table among other slips 
(J.A. 18). The following day, the 27th, the officer placed 
several numbers bets about 11:30 a.m., left and returned 
about 1:45 p.m. to observe the premises. About 1:50 
pm., appellant left the rear of the house with bulging 
shirt pockets. (J-A. 19-21.) 

When the officer arrived on September 29th, appellant 
was already present in the premises. The officer placed 
his bets with Copeland, who gave the slips to appellant, 
along with other slips of numbers bets which were on 
the table. Appellant put the numbers work in his shirt 
pocket and left through the rear door. (J.A. 21-23.) 
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Officer Tolbert J. Thomas, Jr., observed appellant enter 
Copeland’s premises on September 24th without a bulge 
and leave 24th with a bulging pants pocket. He also 
observed appellant leave on September 25th and 29th 
with his pants pocket bulging (J.A. 35-36, 38.) 

On October 6, 1958, the officers armed with an arrest 
warrant saw appellant again for the first time about 
9:00 a.m., as he was driving his car in the vicinity of 
Georgia Avenue and Gresham Place, N.W. Appellant 
drove his car to the 2200 block of Eight Etreet, N.W., 
as the officers Evans and Thomas followed in a station 
wagon. (J.A. 30, 31.) Appellant parked his car, “came 
out, entered an apartment, and as he came out he stood 
on the steps a few minutes, and began walking back in 
the direction of his car.” At that time appellant was 
arrested upon the warrant? (J.A. 23, 36). The officers 
went to appellant’s automobile, which he had parked, 
three to five minutes earlier, about 50 or 60 feet away, 
made a “preliminary search” by looking in and observed 
on the front seat a brown bag which contained thirteen 
regulation numbers books. (J-A. 38, 50-51, 57-58.) 

During the course of trial Lieutenant William D. Foran 
related his then six years experience with the Gambling 
Squad of the Morals Division, Metropolitan Police De- 
partment. During the six year period the lieutenant had 
participated in eighty per cent of all gambling investiga- 
tions and arrests. In 1956 alone, the officer had made 
one-hundred and thirty arrests in connection with lottery 
violations. He has, during investigations, arrests, and 


3The warrant for appellant's arrest was issued by the United 
States Commissioner upon 2n affidavit executed by both officers. 
The affidavit contained in substance the same information ad- 
duced as evidence at the trial. In addition, the affidavit recited 
that appellant was known to Officer Thomas as a numbers pickup 
man and writer, and that appellant had been charged with operat- 
ing a lottery on July 2, 1957, and August 22, 1957. Attached to 
the proposed affidavit was a request from an Assistant United 
States Attorney to issue an arrest warrant. Upon the same affi- 
davit the United States Commissioner also issued a search war- 
rant for premises 3539 6th Street, N.W., and an arrest warrant 
for Copeland, alias John Doe. (Original and Supp. R.) 
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interrogations, come in contact with, known, and talked 
with many gamblers in the “numbers game”. The lieu- 
tenant not only studied and trained under several com- 
manding officers, but made his own independent investi- 
gations, observations and surveilances to ascertain how 
the numbers game operates in the District of Columbia. 
In his supervisory capacity the lieutenant also directed 
investigations and received reports from members of his 
squad with respect to their procedure and fruits. (JA. 
39-41.) 

The lieutenant, who had testified as an expert on no 
less than twenty occasions (J.A. 41), denied that he had 
ever been engaged in the numbers business (J.A. 42). 
Ruled qualified as an expert, over objection, the lieu- 
tenant testified extensively as to how the lottery “game 
of chance” (J.A. 54) operates (J.A. 42-48), with and 
without the use of regulation numbers books or the giving 
of receipts to players. (J.A. 47-48). 

The officer concluded that the books seized from the 
front seat of appellant’s car were “50-receipt” “regula- 
tion numbers books.” Each of the 50 original sheets has 
two copies. When used by a writer, “the yellow copy 
goes to the office, the onion skin copy is retained by the 
writer, and the white copy is given to the player, the 
bettor, if the writer gives slips to the people who play 
with him (italics supplied) (J.A. 46-47). The officer had 
“never seen a book of this character used in anything 
else except the numbers business,” either in the District 
of Columbia or along the eastern coast (J.A. 48). 

The court received into evidence, over appellant’s ob- 
jections, the “regulation numbers books” as Exhibit No. 1 
(J.A. 65). Thereafter, the government closed its case 
(J.A. 62). Appellant’s motion for judgment of acquittal 
directed solely to the count charging operation of a lot- 
tery was denied (J.A. 63). Appellant then failed to 
offer any testimony in his behalf. 

During the course of the instructions which covered 
the “essential questions of law”, the court instructed 
upon, inter alia, direct and circumstantial evidence (J.A. 
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68-69, 72-73), constructive possession (J.A. 73), ac- 
cepting of a wage as distinguished from being a “pickup 
man” (J.A. 74), and the aiding and abetting doctrine 
(J.A. 74). The court also excluded application of the 
presumption contained on 22 D.C.C. $1501 to the books 
seized from appellant’s car (J-A. 71). No objection was 
taken to the courts instructions (J.A. 75, 76). 


STATUTES AND REGULATIONS INVOLVED 


Title 22, District of Columbia Code, Section 1501 pro- 
vides: 


If any person shall within the District keep, set 
up, or promote, or be concerned as owner, agent, or 
clerk, or in any other manner, in managing, carrying 
on, promoting, or advertising, directly or indirectly, 
any policy lottery, policy shop, or any lottery, or 
shall sell or transfer any chance, right, or interest, 
tangible or intangible, in any policy lottery, or any 
lottery or shall sell or transfer any ticket, certificate, 
pill token, or other device, purporting or intended 
to guarantee or assure to any person or entitle him 
to a chance of drawing or obtaining a prize to be 
drawn in any lottery, or in a game or device com- 
monly known as policy lottery or policy or shall, for 
himself or another person, sell or transfer, or have 
in his possession for the purpose of sale or transfer, 
a chance or ticket in or share of a ticket in any 
lottery or any such bill, certificate, token, or other 
device, he shall be fined upon conviction of each said 
offense not more than $1,000 or be imprisoned not 
more than three years, or both. The possession of 
any copy or record of any such chance, right, or in- 
terest, or of any such ticket, certificate, bill token, or 
other device shall be prima-facie evidence that the 
possessor such copy or record did, at the time and 
place of such possession, keep, set up, or promote, or 
was at such time and place concerned as owner, 
agent, or clerk, or otherwise in managing, carrying 
on, promoting, or advertising a policy lottery, policy 
shop, or lottery. 


Title 22, District of Columbia Code, Section 105 pro- 
vides: 
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Persons advising, inciting, or conniving at criminal 
offense to be charged as principals.—In prosecutions 
for any criminal offense all persons advising, incit- 
ing, or conniving at the offense, or aiding or abetting 
the principal offender, shall be charged as principals 
and not as accessories, the intent of this section be- 
ing that as to all accessories before the fact the law 
heretofore applicable in cases of misdemeanor only 
shall BPPly to all crimes, whatever the punishment 
may be. 


Federal Rules of Criminal Procedure, Rule 3 provides: 


The complaint is a written statement of the essen- 
tial facts constituting the offense charged. It shall 
be made upon oath before a commissioner or other 
officer empowered to commit persons charged with 
offenses against the United States. 


Federal Rules of Criminal Procedure, Rule 4 provides 
in pertinent part: 


(a) Issuance.—If it appears from the complaint 
that there is probable cause to believe that an offense 
has been committed and that the defendant has com- 
mitted it, a warrant for the arrest of the defendant 
shall issue to any officer authorized by law to execute 
it. Upon the request of the attorney for the govern- 
ment a summons instead of a warrant shall issue. 
More than one warrant or summons may issue on 
the same complaint. If a defendant fails to appear 
in response to the summons, a warrant shall issue. 


(b) Form. 


(1) Warrant.—The warrant shall be signed by 
the commissioner and shall contain the name of 
the defendant or, if his name is unknown, any 
name or description by which he can be identified 
with reasonable certainty. It shall describe the 
offense charged in the complaint. It shall com- 
mand that the defendant be arrested and brought 
before the nearest available commissioner. 

(2) Summons.—The summons shall be in the 
same form as the warrant except that it shall 
summon the defendant to appear before a com- 
missioner at a stated time and place. 
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SUMMARY OF ARGUMENT 


Appellant was arrested pursuant to a warrant issued 
by the United States Commissioner upon ample probable 
eause. The procedure followed by the prosecutor of re- 
questing a warrant is an election provided for by Bule 
4(a), F.B.Cr.P. Nothing is plainer than the fact that 
the warrant was providently issued. On the same date 
of the issuance, appellant was arrested with commendable 
speed. 

The officers did not invade a home to consummate the 
arrest, nor did they search appellant’s car packed three 
to five minutes earlier, about fifty to sixty feet from the 
place of arrest. In any event, the seizure was incidental 
to a lawful arrest, since the car was located within the 
+mmediate vicinity of the arrest and permissible area of 
search. 

The evidence is sufficient to sustain convictions of op- 
erating a lottery and selling a chance in a lottery. The 
broad proscriptions of 22 D.C.C. § 1501 encompasses the 
lottery proved at trial—the perpetual numbers game. 
There is no doubt that the court properly admitted the 
testimony of the witness who qualified as an expert and 
properly submitted the issues of guilt as to both counts 
to the jury upon the uncontradicted evidence. It is not 
amiss to note that there is no rule prohibiting an agent 
of a numbers backer from acting in the dual capacity 
as one who accepts bets and picks up numbers. The 
question is merely 2 sufficiency of the evidence, which 
here was properly resolved against appellant. This issue 
was not raised in the District Court on the motion di- 
rected only to operation of a lottery. There is no mani- 
fest injustice. 

The validity of appellant’s convictions under counts 
nine and eleven of the indictment are not necessary for 
determination since the sentences imposed thereon are 
less than sentences imposed upon counts one and four, 
and are made to run concurrently with the latter. 
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ARGUMENT 


I 
The Arrest, Search and Seizure Were Proper 


Appellant contends his arrest is invalid because the 
warrant for his arrest was allegedly issued in violation 
of due process (Br. 15). Appellant also urges the search 
of his automobile, parked fifty to sixty feet away from 
the place of arrest constitutes an unreasonable search, 
and that the books seized were not subject to seizure. 
(Br. 10.) ‘The record militates against such contentions. 


A. The Valid Arrest. 


As referenced in footnote three, and demonstrated by 
the record, appellant was arrested upon a warrant issued 
by the United States Commissioner upon the joint aff- 
davit and sworn complaint of the officers. Absent the 
small quantum of hearsay information contained in the 
affidavit, the additional recitals were alone sufficient for 
a reasonable man to conclude appellant’s guilt upon 
charges of operating a lottery and possession of number 
slips. Thus, more than the probable cause required by 
law * was presented to the Commissioner. Appellant does 
not contend otherwise. 

Upon such a strong showing of actual lottery-viola- 
tions, the Commissioner could not err in issuing the war- 
rant. He complied with both Rule 3 and 4(a) of the 
Federal Rules of Criminal Procedure. See Giordenello v. 
United States, 357 U.S. 480 (1958); Seymour v. United 
States, 85 U.S. App. D.C. 366, 177 F.2d 732 (1949). Cf. 
Brandon v. United States, U.S. App. D.C. ——, —— 
F.2d —— (No. 14,464, decided July 9, 1959); Ellis v. 
United States, —— U.S. App. D.C. —, —— F.2d —— 
(No. 14,917, decided June 18, 1959) ; Washington v. United 


4See Draper V. United States, 358 U.S. 307, 328 (1959); Bell 
vy. United States, 102 U.S. App. D.C. 388, 254 F.2d 82 (1958). 





10 


States, 92 U.S. App. D.C. 31, 202 F.2d 214 (1953), cert. 
denied, 359 U.S. 956. 

Failure of the.Commissioner to issue an arrest war- 
rant upon such a strong showing of probable cause in 
the affidavit would have constituted a derelection of duty, 
unless the prosecutor had, pursuant to Rule 4(a), F-.B. 
Cr.P. requested that a summons be issued for appellant, 
rather than a warrant. Rule 4(a) specifically provides 
for such an initial election on the part of the prosecutor. 

Hence, the procedure followed by the prosecutor in re- 
questing a warrant deprived appellant of no rights. 
Moreover, the procedure is provided for by law, Rule 
4(a), F.R.Cr.P. See De Hardit v. United States, 224 
F.2d 673 (4th Cir. 1955), cert. denied, 350 U.S. 863. 

Appellant concedes that such a procedure is noteworthy 
in the cases of lay complainants. Prescinding from the 
question of such an election countenanced by law, the 
procedure is no less noteworthy in the cases of police- 
complainants. Certainly there is no presumption that 
the procedure robs the Commissioner of his independent 
judgment and casts him as other than the “neutral and 
detached magistrate”® the law requires. The fact that 
the Commissioner swore the police-complainants and had 
before him the detailed affidavits dictates a contrary pre- 
sumption. See Brandon v. United States, supra. Not 
even conjecture permits a conclusion that the warrant for 
appellant’s arrest was improvidently issued. 

In any event, the precise contention was not properly 
advanced in the District Court. Certainly it does not 
amount to manifest injustice requiring reversal under 
Rule 52(b), F.B.Cr.P. 

Conirary to appellant’s contention appellant’s arrest 
does not present the question of McKnight v. United 
States, 87 U.S. App. D.C. 151, 183 F.2d 977 (1950) or 
United States v. Lefkowitz, 285 U.S. 452 (1932). Here 
there was no subterfuge to invade the sanctity of a home 
as in McKnight. The officers procured the warrant on 


5 Johnson V. United States, $35 U.S. 10, 14 (1948). 
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October 6, 1958, and arrested appellant the same date 
shortly after seeing him riding in his automobile during 
a critical time in the numbers game. The car was trailed 
and within three to five minutes after appellant parked 
his car, he was arrested. Under all the circumstances 
such speed is commendable. Moreover, the officer’s ob- 
servation in the car did not constitute a search of the 
parked car. Cf. United States v. Lee, 274 U.S. 559, 563 
(1927) ; Ellison v. United States, 93 US. App. D.C. 1, 206 
F.2d 476 (1953). 


B. The Search and Seizure 


Pursuant to the warrant appellant was arrested about 
2:00 a.m. approximately fifty to sixty feet away from his 
automobile which he had been driving three to five min- 
utes earlier. At the time of arrest appellant was pro- 
ceeding in the direction of his car. The officers went to 
the car and observed the significant brown paper bag 
at a critical time of the numbers business. There can 
be no doubt that the officers knew appellant was engaged 
in the numbers business. 

It is now axiomatic that the Fourth Amendment does 
not require a search warrant in all cases. A search in- 
cident to a valid arrest is legal. Harris v. United States, 
331 U.S. 145 (1947); Agnello v. United States, 269 US. 
20 (1925). As the Supreme Court stated in pertinent 
part in United States v. Rabinowitz, 339 U.S. 56, 65 
(1950) : 

The relevant test is not whether it is reasonable to 
procure a search warrant, but whether the search 
was reasonable. That criterion in turn depends upon 
the facts and circumstances, the total atmosphere of 
the case.” 
See also Mills v. United States, 90 U.S. App. D.C. 365, 
196 F.2d 600 (1952). 

The permissible area of a reasonable search “is not 
the mere spot upon which a defendant stands when he is 
arrested.” Kelly v. United States, 61 F.2d 843, 847 (8th 
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Cir. 1932). When the Supreme Court stated in Agnello 
v. United States, supra, that officers may “search the 
place where the arrest is made,” the Court no doubt meant 
“the immediate vicinity of the place where the arrest is 
made.” Kelley v. United States, Id* Or in other words, 
as the Supreme Court reaffirmed in Rabinowitz, supra, 
“there is a permissible area of search beyond the person 
proper.” 339 U.S. at 61. Certainly, appellant’s auto- 
inohile, being only fifty or sixty feet from the place of 
arrest, and to which he was apparently returning, was 
in the “permissible area of search.”” 

In Bennett v. United States, 101 U.S. App. D.C. 413, 
249 F.2d 505 (1957), this Court comparatively recently 
held no less. There, this Court sustained the conviction of 
a defendant who was arrested upon a warrant while out- 
side of his automobile and evidence seized from the car 
was introduced into evidence. 

Thus, seizure of the bag and “numbers books” con- 
tained therein was incidental to appellant’s lawful arrest 
upon a warrant, and within the immediate vicinity and 
permissible area of appellant’s legal arrest. The evi- 
dence, being unused numbers books was properly seized 
and introduced into evidence as implements of the crime. 

In any event, the validity of the seizures is not here 
material, for the evidence was restricted solely to count 
nine charging possession of numbers slips. The court 
specifically instructed the jury that the presumption con- 
tained in 22 D.C.C. § 1501 was inapplicable to “the blank 
books on which there were written no numbers.” As 
set forth in argument III, a concurrent sentence on count 
nine precludes prejudice. 


¢ There, one hundred feet was held to be within the immediate 
vicinity of arrest. 


7 Search of appellant’s car cannot be said to be the exception 
to the doctrine, “that in a search of automobiles, a warrant is 
rarely, if ever, required.” Jackson v. United States, 234 F.2d 
604 (1956). 
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I 


The Evidence Adduced At Trial Was Properly Ad- 
mitted And Sufficient To Sustain Appellant’s Con- 
victions Under Counts One and Four 


Petitioner contends in effect that the uncontradicted 
testimony adduced at trial did not prove a lottery under 
count one of the indictment because the “player was not 
given a receipt for the bets placed” (Br. 8), and Lieuten- 
ant Foran did not allegedly qualify as an expert (Br. 
11). With respect to his conviction under count four, 
appellant contends, in addition, that there was no com- 
plicity between himself and Copeland in accepting the 
officer’s bets on September 25, 1958 (Br. 12). Appellant 
challenges his conviction of possession of number slips 
(count nine) upon the grounds that the evidence was il- 
legally seized (Br. 10), and the books contained no “writ- 
ing” (Br. 13). With respect to his conviction under 
count eleven, appellant urges that according to the offi- 
cers testimony, “appellant was a pickup man”, and if 
the September 25th transaction constituted the sale of 
2 lottery chance, the act did not constitute doing business 
(Br. 14). The contentions relating to counts one and 
four of the indictment are refuted ad seriatum, herein- 
after. As set forth in Argument III, those contentions 
relating to counts nine and eleven are not necessary for 
decision. 


A. Operation of a Lottery. 


At the outset, it is not amiss to state the elementary 
principle that upon a motion for judgment of acquittal, 
the case must go to the jury if a reasonable man, giving 
all favorable inferences to the Government, could fairly 
conclude guilt beyond a reasonable doubt. Curley v. 
United States, 81 U.S. App. D.C. 389, 160 F.2d 229 (1947). 
It is equally clear that “the statute covers broadly any 
form of lottery.” Forte v. United States, 65 App. D.C. 
355, 83 F.2d 612, 615 (1936). Forte and other cases too 
numerous to mention, leave no doubt that the “numbers 
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game” is a lottery. Whenever “there is the offering of a 
prize, the giving of a consideration for an opportunity 
to win the prize, and the awarding of the prize by chance,” 
there is a lottery punishable under 22 D.C.C. § 1501, “even 
though the particular type of lottery [had] not been pro- 
hibited eo nomine in the statute.” Forte v. United States, 
Id. 83 F.2d at 616. 

In the instant case, the fact that receipts were not given 
from regulation numbers books or other books—about 
which appellant complains—is the primary distinguishing 
feature from the numbers game described in Forte. The 
game—however the men engaged in the business seek to 
prevent detection, such as omitting receipts—nevertheless 
remains a lottery, a game of chance punishable under the 
sufficiently broad statute. Forte v. United States, supra. 

The testimony of Lieutenant Foran as to the operation 
of a numbers game was substantially the same as the 
testimony acceptable to this Court in Forte, supra. That 
the lieutenant is an expert was stipulated sometime ago 
in another case. See Ferguson v. United States, 123 A.2d 
615 (Mun. App. D.C.), af’d., 99 U.S. App. D.C. 331, 239 
F.2d 952 (1956). The officer testified to his knowledge, 
skill, experience and how acquired. Under such circum- 
stances, the witness’ qualifications as an expert was a 
question for the trial court,” and the exercise of this 
discretion will not ordinarily be disturbed by an appellate 
court.” District of Columbia v. Chessin, 61 App. D.C. 
260, 262, 61 F.2d 523 (1932). Here, there was, clearly, 
no abuse of the discretion. 

Nothing is plainer than the fact that the uncontradicted 
evidence adduced at trial, as referenced in the counter- 
statement, required submission of the case to the jury 
and justified appellant’s conviction for operating a lot- 
tery. See also Pitts v. United States, —— U.S. App. D.C. 
—, —— F.2d —— (No. 14767, decided March 19, 1959.) 
Cf. Aikens v. United States, 98 U.S. App. D.C. 66, 68, 232 
F.2d 66 (1956). 
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B. Selling of a Chance In A Lottery. 


The evidence referenced in the counterstatement clearly 
shows that appellant admitted the officer to the premises 
on September 25th, received from him the several slips 
of numbers, totaled the amount to the paid by the officer, 
informed Copeland thereof and placed the slips in his 
pocket. The court instructed the jury as to the doctrine 
of aiding and abetting. Under Curley v. United States, 
supra, the question upon the uncontradicted evidence was 
for the jury’s determination. 

Appellant’s reliance upon Plummer v. United States, 
88 U.S. App. D.C. 244, 189 F.2d 19 (1951) is misplaced, 
for there the defendant’s conviction of accepting a bet or 
aiding in the acceptance thereof was conceded. Id. 189 
F.2d at 22. Similarly, United States v. Calamaro, 304 
U.S. 351 (1957) had for decision a point different from 
the issue here presented. There, moreover, the facts left 
no doubt that the defendant was solely a pickup man, 
and the Court held, such a defendant was not required 
to pay the special tax required of persons engaged in 
accepting wagers. 26 U.S.C. $3285 et seq. 

In the instant case, the uncontradicted evidence ad- 
duced with respect to September 25th presented the ques- 
tion as to whether appellant, before acting as a pickup 
man, did not assist in receiving the officers bet. Appel- 
lant adduced no evidence whatsoever, and that presented 
by the Government did not prove appellant’s participa- 
tion was solely that of pickup man. There is no prohi- 
bition against one acting as an agent for the backer, in 
the dual capacity presented by this evidence. 

In any event, appellant’s motion for judgment of 
acquittal was restricted to operating a lottery and did 
not encompass the count charging sale of a lottery 
chance. The record belies a contention that appellant’s 
conviction under this count is tantamount to manifest 
injustice so as to invoke Rule 52(b), F.R.Cr.P. 
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Appellant’s Convictions Under Counts Nine and Eleven 
Do Not Require Consideration 


The sentences on counts nine and eleven of the indict- 
ment were imposed concurrently with the larger consecu- 
tive sentences imposed upon counts one and four. As this 
Court held under similar circumstances, while reaffirming 
the applicable doctrine, in Lewis v. United States, —— 
U.S. App. D.C. —, 263 F.2d 265, “under well settled 
rules, even if there were merit in [these] claim[s] of 
error (which we by no means hold), appellant cannot com- 
plain, as any such error would be cured by the concur- 
rent sentences.” See also Hirabayashi v. United States, 
320 U.S. 81 (1943). Wanzer v. United States, 93 US. 
App. D.C. 412, 208 F.2d 45 (1953). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 
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